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Over Sixty-Five Years 


of Expertence in Chica 20 


Sometimes the facilities of an out-of-town 
trust company are required for the proper 


management of your clients’ business. 


Your inquiries are always cordially welcomed. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882 e¢ Incorporated 1907 
115 West Monroe Street, Chicago 90 


Member Federal Deposit Insurance Corporation 
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MAIN OFFICE 
140 Broadway 
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MADISON AVE. OFFICE 
Fifth Ave. at 44th St. 


Madison Ave. at 60th St. 


ROCKEFELLER CENTER OFFICE 
Rockefeller Plaza at 50th St. 
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Condensed Statement of “Cnedieiiaias December 31, 1948 
RESOURCES 


Cash on Hand, in Federal Reserve Bank, and Due from Banks and Bankers 
U. S. Government Obligations 

Loans and Bills Purchased 

Public Securities . 

Stock of Federal atsewe Bask . 

Other Securities and Obligations 

Credits Granted on Acceptances 

Accrued Interest and Accounts Secsiveble 
Real Estate Bonds and Mortgages . 


$ 662,439,640.64 
959,610,637.89 
- « + ot » ¢. . SORA oe 
$  81,990,678.68 
9,000,000.00 
10,546,096.20 
11,490,995.89 
8,607,897.67 
1,776,646.38 





123,412,314.82 
4,756,591.78 
16,929.41 


. $2,784,677,095.08 





=|h Bank Premises 
=| Other Real Estate 


Total Resources 


4 LIABILITIES 


Capital . 
Surplus Fund . 
Undivided Profits 
Total Capital Funds . 
Deposits 
Treasurer’s Checks Outstanding 
Total Deposits a, nim gn San i ie oe aie ae eee ae ea 
Acceptances . . : tit Dee 
Less: Own Acceptances ‘Held for Investment 


$ 100,000,000.00 
200,000,000.00 
66,890,333.26 





$ 366,890,333.26 


"$2.311,138,375.36 
19,098.373.37 


0 0 « + «| Sy state 
19,885,110.86 

7,967,044.21 
$ 11,918,066.65 


Dividend Payable January 3, 1949 3,000,000.00 


Items in Transit with Foreign Branches . ; 120,297.76 
Accounts Payable, Reserve for Expenses, —_—— ti, - 72,511,648.68 


= | 87,550,013.09 
: | Total Liabilities . $2,784,677,095.08 





Securities carried at $102,231,549.56 in the above Statement are pledged to qualify for 
=f} fiduciary powers, to secure public moneys as required by law, and for other purposes. 
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and President, Duke Power Company 
WILLIAM B. BELL President, 
American Cyanamid Company 

F. W. CHARSKE Chairman, Executive 
Committee, Union Pacific Railroad Company 


J. LUTHER CLEVELAND 


W. PALEN CONWAY 


CHARLES P. COOPER President, 
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Berwind-White Coal Mining Company 
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The J. G. White Engineering Corporation 
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President, The Pennsylvania Railroad Company 
LEWIS GAWTRY 
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Member Federal Deposit Insurance Corporation 
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CHARLES E. WILSON President, 
General Electric Company 


ROBERT W. WOODRUFF Chairman, 
Executive Committee, The Coca-Cola Company 
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The Chase offers trust officers and others 
acting in fiduciary capacities a well 
rounded service in this type of invest- 


ment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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The “NEW LOOK” 


The appearance of TRUSTS AND Es- 
TATES in a new format in January — 
after 45 years in the traditional style 
of a technical journal — occasioned not 
a little anxiety to the publishers. It was 
most gratifying then to receive an ex- 
ceptional amount of fan-mail giving 
hearty approval to the change. 


As an astute Chicago banker and 
Merle Selecman of the American Bankers 
Association wrote: “I know what a head- 
ache it must have been.” But if the edi- 
tors have absorbed some of the readers’ 
headaches by making the magazine easier 
to read, they will be fully recompensed. 


Comments ranged from the sublime to 
the highly practical: “You have built 
into it that important something that 
makes you want to sit right down and 
read it from cover to cover,” says R. W. 
Stanley, a “proper Bostonian” official of 
the First National Bank; while a govern- 
ment banking official and a prominent 
estate attorney of New York summed 
up the views of many in remarking: “I 
don’t have to wrestle with it any more — 
the darned pages stay put when I’m read- 
ing a case.” 


Attorneys and underwriters joined 
bankers and trustmen in remarking that 
more visitors were picking it up from 
their reception tables and that they were 
more pleased to refer it to friends and 
associates. 


It wasn’t all beer and skittles, how- 
ever, as some of our oldest subscribers 
remarked that they had grown so used 
to the old form that it seemed like a 
friend. We earnestly hope they will find 
that the “face-lifting” has made the 
friend more attractive and helpful. Many 
commented that the new form, while eas- 
ier to carry in the pocket, did not lend 
itself to filing as well. This was a Hob- 
son’s choice, but special binders will soon 
be announced, available for each of the 
two yearly volumes or both. 


A trust officer in Bethlehem (U.S.A.) 
said simply: “I do not like your new 
form.” We are glad to be living in one 
of the few countries where people can 
frankly speak their minds and provide 
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a free press where they can express their 
opinions. 

Since Californians are even more noted 
for progressiveness than for modesty, 
we reprint below the comments of two 
Sunshine-Staters which typify the senti- 
ments of our many voluntary corre- 
spondents: 


“Congratulations on the new form 
and appearance of “T&E.” While I 
have not been a booster for the ‘new 
look’ in ladies apparel, I must say it 
is becoming to our publication. It 
seemed to me that the editorial mat- 
ter had more fervor in its presenta- 
tion.” 


“The newly ‘dressed-up’ edition car- 
ried your traditionally fine articles on 
trust and financial matters. I had be- 
come so long accustomed to the old 
form of TRUSTS AND ESTATES that 
your change was like switching from 
an old pair of shoes to new. However, 
I am sure that it is in line with mod- 
ern thinking, for that is one of the 
things that you and your magazine 
have been noted for.” 


Thank you, Don Cameron and Lou 
Roseberry. And let us take this oppor- 
tunity to acknowledge our heartfelt 
thanks to the scores of friends and well- 
wishers who have made this “improve- 
ment” possible, and whose letters and 
words have so encouraged us. 


THE EDITORS 


———— 





Slat 


for Every Banking and Trust Service 
offers to those interested a cordial invitation 
to discuss its facilities 


The Owners of Business 


Your article, “Who Owns Big Bus- 
iness,” in your July 1948 issue, states in 
the paragraph that opens the article, 
“Contrary to the belief of a majority of 
the American People, the big industries 
of the U. S. are not owned mainly by a 
handful of the ultra-wealthy, nor is the 
control in the hands of a few individ- 
uals. 


Yet, on the next page, you present a 
chart showing ownership of a corpora- 
tion which you claim is typical, and this 
chart completely refutes the two claims 
which open your article and which you 
attempt to prove, as the chart shows: 


3.5% of stockholders own 54.4% of 
the stock” — much more than a con- 
trolling interest. 

7.7% of stockholders own 64.7%” — 
nearly % of stock outstanding. 


I believe you owe your readers an 
apology for your strange article. 


Fred G. Humphrey 


STANDARD OIL Co., 
Taft, Cal. 


Ep. Note: To clarify these two points: 
First, there are five times as many peo- 
ple who own 100 shares or less as there 
are those owning over 100 shares, as is 
pointed out in this article. Thus, what 
affects the principal or yield of corporate 
stocks affects far more “small” investors 
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Company 


BOSTON 


A New England Institution 


Charles Francis Adams 


Chairman 
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Member 
Federal Reserve System 


Federal Deposit Insurance Corporation 


than large. Contrary to a Socialist or 
Communist country where there is only 
one owner, our system has made it pos- 
sible for ownership of corporations to be 
in the hands of millions of savers. Sec. 
ond, even a small percentage (such as the 
3.5% owning 54.4% of the stock of the 
company cited) usually represents not 
a few but often hundreds of different 
holders. 


As one of the companies (a smaller 
one) states: “It would take 682 stock- 
holders to represent a majority of the 
shares.” Further, as the study noted, the 
largest holders of stock are frequently 
institutional holders each representing 
scores to thousands of individual owners, 
A relatively small percentage of stock- 
holders may have a combined majority 
of control, just as a few farmers may 
own the greater part of the land in any 
locality. The point of this study was to 
show the extent to which the American 
public are participants in the rewards — 
or penalties — of the country’s biggest 
industries. 


Annual Trust Reports: Errata 


On page 22 of the January issue, in 
the reproduction of a statement made in 
an annual report for 1947, the common 
and preferred stock extension should 
have been ten million dollars more than 
appeared, or $14,056,395. 


—EEE 














Allan Forbes 
President 
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EDITORIAL... 


$1,000 Is An Estate 


HATEVER assets a person has been able to acquire 

constitute his estate, and in these days anyone who 
can achieve a net balance after taxes is entitled to respect. 
There is a prevalent misunderstanding, however, of the role 
of trust institutions as to inviting or accepting executorship 
of “small” estates. 


Obviously there are few instances where it is desirable 
or economic for a professional fiduciary to accept appoint- 
ments involving less than $5,000 to $10,000. It is, never- 
theless, good business to remind the public that estates are 
not the exclusive property of millionaires. Politically as 
well as economically, it is essential that there be much 
wider appreciation of the corporate fiduciary in its role of 
protector of families and savings generally. 


In practice, few individuals with estates of less than 
$10,000 have come into the banks whose advertisements 
say “If you have $1,000 you have an Estate” or in similar 
terms invite small accounts. In most instances such trust 
institutions have found that the average account respond- 
ing to such publicity runs from $40,000 to $70,000, with 
many in the upper six figures. 


People with sufficient interest in their estate problems and 
showing such confidence in a corporate fiduciary as to 
come in and seek ‘a trust officer should be shown every pos- 
sible courtesy. This is not merely a matter of good will and 
good public relations, but of sound business. 


It does not follow that the trust department will secure 
an account or should even seek it. But it does open the door 
to mutually helpful contacts. Where the estate is too small 
to warrant the necessary or minimum fees, the suggestion 
of using insurance to create a larger estate will frequently 
be appreciated by the prospect and the local insurance men. 
There is often an opportunity to point out the value of a 
will. This can help the prospect and will not be unappreci- 
ated by his attorney. 


In the course of interviews with small estate owners an 
occasion often presents itself to indicate how one of the 
bank’s other services can be useful—savings, checking, 
personal loan, etc. Thus the trust department can further 
prove its value, not only to the bank but also to people who, 
remembering the courteous and intelligent reception, often 
ecome good-will ambassadors for both bank and trust de- 
partment with larger estate owners, and with insurance men 
and attorneys. Further, one never knows when a small 
‘state will graduate into a larger one which needs corpo- 
tate fiduciary service. 


Banks have so long had the general reputation of being 
cold, and trust departments unreceptive to all but the “big 
fellow” that any means of making it easy for the average 
Person to do business or receive aid and advice from them 
should be encouraged. 
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RESIDENTIAL RIGHTS 


HE decision of the Supreme Court of the United States 

in the case of Shelley v. Kraemer* may set a precedent 
of revolutionary effect on property rights and values as well 
as on living conditions. In its effort to provide a freedom 
for some it may have invaded the basic rights of others, by 
holding unenforceable covenants in real estate deeds which 
exclude sale to certain groups. 


Traditionally, a man’s home is his castle, and one of the 
primary functions of government has been to protect the 
home from invasion or injury by others. Obviously, this 
function is of no value if the surrounding area is “un- 
tenable,” and the law has from the earliest days attempted 
to preclude such conditions. Right of access, for example, 
is essential to enjoyment of the land. City ordinances re- 
stricting certain areas from “public nuisances” such as 
disposal plants, or prohibiting certain activities or types of 
buildings or conditions such as factory smoke or odors, 
have been found necessary to preserve the individual’s 
right to proper living conditions. 

The Court’s decision has brought to a head the elemental 
question of how far the allowance of freedom to one im- 
pairs the freedom of another, as the president of the 
American Bar Association remarked in his address to the 


*334 U. S. 1; also see McGhee v. Sipes, ibid. 








Mid-Winter Trust Conference this 
month (see p. 95). 

The case for elimination of residen- 
tial segregation is presented, with em- 
phasis on the sociological aspects, in 
an article by Prof. William Ming in the 


current Univ. of Chicago Law Review. 


Serious consideration should be given 
to the effects on property values as 
well as on social freedoms. Not only 
may various aspects of zoning laws be 
subject to nullification, but the sale 
value of entire localities may be sharply 
affected at a moment’s notice, particu- 
larly in urban centers. Primarily, of 
course, the concern is over the social 
consequences of withdrawing the right 
of an established group to determine 
the conditions under which they wish 
to live. 
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ECCLES ON EQUITIES 


N an interview with Marriner S. 

Eccles, member of the Board of Gov- 
ernors of the Federal Reserve System, 
the January 7 issue of U. S. News & 
World Report quotes him as saying that 
there has not been a shortage of ven- 
ture capital in recent years, but that: 


“Because such a large amount of the 
savings of the country goes into insur- 
ance companies, savings banks, pension 
funds and trust funds, the market for 
equity financing is naturally curtailed.” 


We suggest a reading of the facts and 
figures available, from government 
sources as well as industry surveys, to 
correct this mistaken notion as regards 
trust funds. The latest report of the 
Comptroller of the Currency shows that 
24% of the total investments of 
$15,449,506,445. of living and court 
trusts administered by national banks 
alone, is in equities. The actual 
amount doubtless exceeds this substan- 
tially since many trust equity invest- 
ments are reported on original received 
valuations, or even on nominal or $1. 
a share control values for no-par stock. 


In addition, the trust departments of 
state banks and trust companies ad- 
minister more trust funds than do na- 
tional banks, and follow similar invest- 
ment practices. In some prudent-man 
rule states like Massachusetts, the pro- 
portion of investments in equities is 
about 50%. And even outside the 
“prudent-man rule” states, a large per- 
centage of trust instruments under 
which trustees now operate give dis- 
cretion to invest in stocks as well as 
bonds or other “legals.” 
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20 YEARS OF TRUST GROWTH 


TATISTICS of the corporate fiduci- 

ary business are far from complete, 
or uniform, and no figures of conse- 
quence exist for individual fiduciaries 
throughout the country. However, the 
reports of the Comptroller of the Cur- 
rency, covering trust departments of na- 
tional banks, do provide indications of 
the course of trust volume and earnings 
over the past twenty years. 


The Comptroller’s reports, starting 
with 1928, show that the value of in- 
dividual trusts* increased 489% dur- 
ing the twenty years through 1947. 
There was an increase in all but three 
of these years, as shown in the follow- 
ing tabulation (in millions of dollars) : 


1928 $ 3,297 1938 $ 9,419 


1929 4,238 1939 9,284 
1930 4,473 1940 3 =9,345 
1931 5,242 1941 9,557 
1932 4,642 1942 10,655 
1933 6,312 1943 12,425 
1934 8,517 1944, 14,299 
1935 9,251 1945 15,765 
1936 9,565 1946 17,852 
1937 9,656 1947 19,435 


Some of this increase has been due 
to the conversion of state chartered 
banks and trust companies into national 
banks, but the trust assets of the for- 
mer group are still far larger than the 
national ‘bank aggregate. This is evident 
from official reports of those few states 
which publish state bank figures and 
from known resources of other large 
non-national trust departments. 


In view of the decimation of large 
fortunes during this period, it is super- 
ficially surprising to find that the 
number of accolints increased only 
213% (from 53,853 in 1928 to 168,477 
in 1947) or less than half the increase 
in dollar volume. This trend to larger 
average size of accounts, however, is in 
part a consequence of the increasing 
selectivity in acceptance of trust busi- 
ness and realization that very small 
accounts — including small insurance 
trusts — are uneconomic and may bet- 
ter be transmitted by other methods. 
The number of accounts increased, 
nevertheless, in all but two of the twenty 
years. 


Gross earnings of national bank 
trust departments showed an increase in 
sixteen of these years. In 1947 these 








*Includes estates under administration and, in 
some cases, investment agency accounts. There 
were 1585 national bank trust departments in 1928, 
and 1511 in 1947. 


earnings amounted to $55,063,000, 
compared with $16,165,000 in 1928, or 
an increase of 240%. The failure of 
earnings to keep pace with the increase 
in volume of trust assets may be largely 
explained by the prevalence of fee 
schedules based wholly or primarily on 
income, since the only years in which 
declines were registered were 1932 
(when volume dropped), 1933, 1938 
(when both volume and number of 
accounts declined) and 1939 (when 
volume again fell off). It is significant 
to note that gross earnings, in the three 
years 1945-47, increased 35%, conm- 
pared with an increase of 23% in the 
value of trusts administered and only 
a 9% increase in the number of ac- 
counts. 


A comparison of the 20-year trends 
in the twelve Federal Reserve districts 
shows startling and suggestive differ- 
ences. While the San Francisco district 
showed the second lowest increase in 
assets (202%, New York had 170‘%), 
it showed the best ratio of increase 
in earnings to volume (228%), while 
New York showed only 62% increase 
in earnings. The Minneapolis district 
(due largely to conversions of state to 
national bank charters) registered the 
highest percentage increase in volume 
(5014%), but it had the lowest com- 
parative rise in earnings: less than 
one-third that of the volume increase. 
The percentage increasés were: 


Federal Reserve % Increase %_ Increase 

district in Assets in Earnings 
ems es EE 149 
New York _........ 170 62 
Philadelphia _...._ 243 264 
Cleveland . 231 627 
Richmond _............ 389 340 
Aiea 225 Oe 540 
Cegeee 225.0: ERG 503 
eS Sa 204 
Minneapolis _.__. 5014 1588 
Kansas City _..... 432 264 
eee cS 810 833 
San Francisco ___.. 202 228 


The lack of uniformity in asset val- 
uations and classifications, and the in- 
adequacy of most state banking depart- 
ment figures, admittedly combine to 
make statistics on the value of funds and 
earnings of trust departments incom- 
plete or inconclusive. The above data 
are presented as indicative (since simi- 
lar bases are used for comparisons) but 
the need becomes more apparent for 
universal standards of valuation, term- 
inology of types of accounts and greater 
uniformity in the reports of state and 
national supervisory authorities. 
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The administration of both personal 
and corporate trusts in all of their various 
phases continues to be the principal function 


of City Bank Farmers Trust Company. 


EXECUTOR CUSTODIAN OF SECURITIES 
MANAGEMENT OF INVESTMENTS TRUSTEE 


TRUSTEE UNDER PENSION AND PROFIT 
SHARING PLANS 


TRANSFER AGENT FISCAL AND PAYING AGENT 


REGISTRAR 


TRUSTEE UNDER CORPORATE INDENTURES 


MORTGAGE MANAGEMENT 


City Bank Farmers 
cnasraes ex L7USE Company 


Head Office: 22 William Street, New York 
Uptown Office: Madison Ave. at 42nd Street; Brooklyn Office: 181 Montague Street 


Information may be obtained through any branch 
of The National City Bank of New York 


Member Federal Deposit Insurance Corporation 





30TH ANNUAL MID-WINTER TRUST CONFERENCE 





Private Property Protection 


HE largest assemblage of trustmen 

in history gathered in New York on 
February 7-9 to witness a realistic pres- 
entation of current developments which 
featured emphasis on the economic and 
political issues underlying their busi- 
ness. In contrast to earlier years’ con- 
ventions, the more than 1800 delegates 
attending the 30th Mid-Winter Trust 
Conference of the American Bankers 
Association showed the keenest interest 
in the discussions of basic changes in 
the enterprise system and public senti- 
ment. 


The two major and related issues 
which predominated in both addresses 
and informal discussions concerned the 
trustees’ role in a “welfare state” gov- 
ernment, and the concept of “conserva- 
tion” in a so-called “liberal” atmo- 
sphere. As president of the Trust Divi- 
sion, Harry M. Bardt hit the keynote in 
his statement: 


“Implicit in this trusteeship is the re- 
sponsibility to help safeguard the right 
of private property, and its corollary, 
our system of free enterprise.” 

In a stirring climax to his appraisal 
of investment trends, Dr. Marcus Nad- 
ler concluded that the great task of 
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trustmen is to protect the American 


Heritage of enterprise as the founda- 
tion not only of their own jobs but of 
a stable and prosperous country. 


An American Conviction 


The enormous dissent registered at 
the last election was not from our 
foreign policy but presumably in con- 
siderable part from the concept of the 
“Welfare State,” which one high in our 
government has called “the political dis- 


ie - now the city was sufficiently provided 


and stored with all things necessary for the war, 
they should convert the overplus of its wealth to 
such undertakings, as would hereafter, when com- 
pleted, give them eternal honor, and, for the pres- 
ent while in process, freely supply all the inhabi- 
tants with plenty. With their variety of workman- 
ship and of occasion for service, which summon all 
arts and trades and require all hands to be em- 
ployed about them, they do actually put the whole 
city, in a manner, into state pay; while at the 
same time she is both beautiful and maintained by 
herself. For as those who are of age and strength 
for war are provided for and maintained in the 
armaments abroad by their pay out of the public 
stock, so it being his desire and design that the 
undisciplined mechanic multitude that stayed at 
home should not go without their share of public 
salaries, and yet should not have them given them 
for sitting still and doing nothing, to that end he 
thought fit to bring among them, with the appro- 
bation of the people, these vast projects of build- 
ings and designs of works that woud be of some 
continuance before they were finished, and would 
give employment to numerous arts, etc., etc., etc.” 

——Herodotus on Pericles (Circa 435 B.C.) 


and the “Welfare” State 


covery of the twentieth century,” de- 
clared Evans Woollen, Jr., President of 
the American Bankers Association, and 
chairman FLETCHER Trust Company of 
Indianapolis. To claim it as the dis- 
covery of our century might be ques- 
tioned.* It remains to be seen whether 
that concept is to prevail; but certain 


immediate conclusions are to be drawn, | 


according to Mr. Woollen. 


The first is that no people are worthy 
of the high privilege of a free election, 
except as they have the capacity for 
working together after the election. It 
would be one thing if we were engaged 
merely in a struggle of power politics, 
a clash of nationalist aspirations or in 
a game of diplomacy. But it is quite ar- 
other thing; for it is all of these, plus 
a conflict of fundamental ideology. On 
the other side of that conflict is a pro 
found conviction. Eric Johnston has 
said Soviet Russia could be adminis: 
tered a military defeat and still inter- 
national communism would not have 
been stamped out. 


What we need above all else is an 
American conviction, Mr. Woollen as 
serted. That is essential for the accomp- 
lishment of either of two alternatives: 
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working out a basis upon which the two 
jdeologies can live together in this 
world, or conducting a war to the de- 
struction of one or the other. Before 
jong, as time is measured by history, 
we must select one of those alternatives. 








Attaining and sustaining that con- 
yiction is, up to a point, more difficult 
for us since we draw no design of fan- 
ied perfection. Democracy tolerates 
imperfection for the sake of freedom. 
These are safeguards in our ways which 
should make our conviction sounder 
when once attained. 












The debate in an election campaign 
brings into prominence all of those 
topics upon which differences exist. But 
this kind of debate does not settle dif- 
ferences. We need understanding be- 
tween government and_ business; _be- 
tween capital and labor. We need under- 
standing between those who have and 
those who have not. 











The second conclusion drawn by Mr. 
Woollen is that constructive and dis- 
passionate criticism is essentially con- 
sistent with the American conviction 
itself; it implies a struggle toward im- 
provement. 

Mr. Woollen further remarked the 
need to be for something more up-to- 
date and realistic than the laissez-faire 
doctrine but questioned the need and 
consistency of enlarged functions of 


te 


” de. [| government in lending money and guar- 


ent of | anteeing credit—as in the pending 


,, and § Murray bill and proposals for still 
ny of | greater reserve authority of the Feder- 
» dis- § al Reserve Board—while extending con- 
ques- trols over independent banking. The 
hether § Security of the dual system of banking, 
ertain § he pointed out, is threatened by the Ad- 
lrawn, § Ministration’s proposal to apply reserve 
requirements to non-member banks. ~ 
oil Bank credit curtailment by increased 
‘ction, 4 Tet¥e requirements, he pointed out, 
me: would lessen employment and produc- 
A tion, 
on. It 
gaged Battle of the Giants 
olitics, f The other major issue was raised 
or I # by Louis S. Headley who gave a spirited 
te an- f defense of the traditional approach to> 
, plus | “conservation” as the function of trus- 
y. On } tees, in distinction to the managerial 
a pro: f role advanced by Mayo A. Shattuck 
1 has in his previous conference addresses. 
mini 1 One commentator aptly summarized 
inter’ i the discussion in the question: “Can 
have # we operate on traditional policies in a 
; non-traditional world?” The citation of 
is a0 7 extremes of the two viewpoints—as to 
n as- | taking of businessmen’s risks and re- 
comp: | sponsibilities—was apparently for the 
tives: 


sake of provoking serious inquiry and 
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discussion of this basic philosophy, and 
as such can have healthy results. 


The difference of opinion was remin- 
iscent of the session on common stocks 
as trust investments at the February 
1929 conference, at which Thomas Hen- 
nings of St. Louis countered Waddill 
Cathchings’ advocacy of equities with 
the statement that he hoped never to 
see the stock ticker move into the trust 
department. That turned out to be a 
timely caution in 1929, The ticker-tape 
has too ephemeral a character for trus- 
tees, but in most of the years since 
then, equities have played an import- 
ant part in improving both principal 
and income. 


Designated as The Battle of the 
Giants, the controversy over how far a 
trustee should place himself in the shoes 
of the trustor has many facets. The judi- 
cious use of equities is rather generally 
recognized, with an eye to timing, as 
a preserver of values, and trustees are 
more and more taking an active part 
in management or reorganization of 
family businesses, but the whole ques- 
tion of duty in “conserving” the dollars 
or the purchasing power remains. 


The consensus was that the answer 
lies in between, and no extreme posi- 
tions were commended for the literal- 
minded. Even refuge in government 
bonds, as a continuing practice, is 
merely the function of a restricted 
agent, and fails to meet the needs of 
beneficiaries or the industries that sup- 
port our economy. 


It is the profitability of industry 
which supports the value of govern- 


ment obligations through providing the 
major taxable income. In some years 
stocks have failed to compensate for 
lower purchasing power, to pay regular 
dollar income or retain a pristine prin- 
cipal. Principal conservation is conceded 
to be a primary duty of the trustee. But 
it may be decimated by withdrawals to 
make up excessive income deficiencies 
as well as by market fluctuations. 


Shop Talk Sessions 


The popular Shop Talk Sessions 
were held on Tuesday afternoon, with 
many of the delegates wishing they 
were quadruplets so they could attend 
the four simultaneous meetings on: 


Investments—led by Richard P. 
Chapman, executive vice presi- 
dent, Merchants National Bank, 
Boston 


Common Trust Funds—led by A. W. 
Whittlesey, vice president, The 


Pennsylvania Company for 
Banking and Trusts, Philadelphia 


Employees’ Trusts—led by Carlysle 
A. Bethel, vice president and 
trust officer, Wachovia Bank and 
Trust Company, Winston-Salem 


Smaller Trust Departments—led by 
Gilbert T. Stephenson, Director, 
Trust Research, A.B.A. Graduate 
School of Banking 


Inasmuch as these sessions were being 
held at press time, they cannot be re- 
ported in detail until the next issue. 


Professor A. James Casner of Har- 
vard Law School delivered an involved 
paper on Estate Planning Considera- 
tions under the 1948 Revenue Act, 












which was not released to the press; 
hence no report of it here. 


Convention Tones 


The realistic, human and economic- 
ally alert position of the trust fraternity 
was well illustrated in the addresses and 
discussions reported in subsequent 
pages. Sharp distinctions were noted in 
profitability and growth between differ- 
ent areas and individual trust depart- 
ments, with business interests, the com- 
mon trust fund and employee benefit 
plans in the foreground, along with 
realistic fees. 

In his prepared address, Mr. Shat- 
tuck gave timely caution against over- 
standardizing the estate planning or 
investment approach and remarked the 
displacement of the static agency role 
by discretionary powers and active re- 
view procedures. 

In the concluding luncheon address, 
Rep. Judd of Minnesota drew a dra- 
matic and forceful picture of China as 
the central testing ground of the com- 
munist versus free-state ideology and 
power. He cited our failure to meet 
both the promises and the real issue 
and reiterated the underlying need of 
political morality and business under- 
standing of interdependence. 





BANK TO ADVISE CITY ON INVESTMENTS 


The Onto Citizens Trust COMPANY 
of Toledo has acquired one of the most 
unusual investment consultant accounts 
in the business: the city of Toledo. The 
Trust department is now advising the 
city on the investment of a substantial 
surplus accrued from a special income 
tax. 

The original purpose of the tax was 
to retire the city’s inside (council voted) 
debt; to provide for certain capital re- 
placements and additions and other spe- 
cified necessary expenditures. The sur- 
plus funds already collected and those 
to be collected during the years 1949 
and 1950 could be used only for retire- 
ment of the city’s debt, and since the 
outstanding bonds were not callable be- 
fore maturity it was determined to put 
these idle funds to work. 

Durwood DuBois, vice president 
Onto Citizens Trust Co. was called 
in and after studying the problem for 
a number of weeks, he met with the 
City Council and presented ‘a plan pro- 
viding continuing supervision and in- 
vestment of funds to obtain the highest 
possible earnings consistent with the 
obligations to be met. 


‘Mr. DuBois pointed out that the plan 


required an investment consultant be. 
cause the task of relating investments 
to debt service required constant super. 
vision and frequent reinvestment of 
funds. Control of all funds and earnings 
remains in the city’s hands, the money 
being turned over to the sinking fund 
as required for payment of debt maturi- 
ties. 

The City of Toledo’s outstanding gen. 
eral obligation inside and outside debt 
due 1949 through 1976 is $11,197,000, 
This, together with the estimated sur. 
plus of $3,500,000 previously men- 
tioned, means that the fund to be super. 
vised will involve an over-all total of 
approximately $14,700,000. 


After a thorough study of the plan, 
the Council approved an ordinance av- 
thorizing the city to retain expert con- 
sultant services. On Dec. 30, 1948, the 
city manager entered into a contract 
with the Ohio Citizens Trust Co. to pro- 
vide such services. The contract pro- 
vides for a fee equal to 5% of the 
income earned during the life of the 
investments. This was considered to be 
much less than it would cost the city 
to employ the extra personnel that 
would have been necessary. 


assure you of prompt, efficient 


handling of every type of banking transaction. Our 


extensive services are at the disposal of all banks. 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago 
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Berlin and Jones Company, Inc. 


WALTER G. DUNNINGTON 
Attorney 
Dunnington, Bartholow and Miller 


WILLIAM. A. ELDRIDGE 
Vice President 


WILLIAM F. C. EWING 
Executive Vice President 
Alexander Smith and Sons Carpet Co, 


ROBERT L. GERRY 
President, The Gerry Estates, Inc, 


WILLIAM S. GRAY 


Iaterest Accracd- i. owe te tw 8 2,838,009.52 


Customers’ Liability on 


Acceptances Outstanding . . . »« « « + 5,401,465.14 


Total $1,543,948,522.19 
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Union Carbide and Carbon Corporation 


C. JARED INGERSOLL 
Chairman of the Board 
Kansas, Oklahoma and Gulf Railway Co. 


K. T. KELLER 
President, Chrysler Corporation 


Undivided Profits. . . . « 29,550,435.12 $ 130,550,435.12 


Reserves: 


GEORGE M. MOFFETT Taxes, SOC ONS ko se ee 5,992,593.30 
Chairman of the Board 
Corn Products Refining Co, Dividend: 
JOHN K. OLYPHANT, JR. 
Vice President Payable January 3,1949 - .- . mae 1,050,000.00 
EUSTIS PAINE 
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Pennsylvania Co., Inc. 


AUGUSTE G. PRATT 
Chairman of the Board 
The Babcock and Wilcox Company 


GWILYM A. PRICE 
President 
Westinghouse Electric Corporation 


LUCIUS F. ROBINSON, JR. 
ttorney 
Robinson, Robinson and Cole 


JOHN P. STEVENS, JR. 
President, J. P. Stevens & Co. Inc. 


HENRY P. TURNBULL 
Montclair, New Jersey 


WILLIAM WOODWARD 
New Yo: iy 
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FLEXIBLE COMPENSATION 


ie of ae Wage for rusteeship 


ANAGEMENT of America’s trust 

business, along with management 
of all other business, has a trusteeship 
in addition to that imposed upon it by 
its customers: the responsibility to help 
safeguard the right of private property, 
and its corollary, the system of free en- 
terprise. 

This is a very real responsibility in 
these days of political and economic un- 
certainty in all parts of the world, 
when many self-appointed and mis- 
guided prophets are promising a veri- 
table paradise, in the elusive and illu- 
sory bliss of foreign ideologies. 

After more than a century of unin- 
terrupted service to the people of this 
country, corporate trust business is 
well established as an integral part of 
our economic system, and an important 
link in the chain of private property 
ownership. 


Trust institutions owe their customers 
an active and dynamic, as distinguished 
from a static and passive, management 
service. They must have as their prim- 
ary interest, the welfare of their bene- 
ficiaries. But if private property and 
private enterprise mean anything, then 
it follows that stockholders are entitled 
to a reasonable return on their invest- 
ments. What little, if any, profits have 
been realized from trust operations have 
been used to help maintain competent 
organizations to render a high quality 
of service. In many instances, only sub- 
sidies from other departments of the 
same institutions, or from parent or- 
ganizations, have made this possible. 
This cannot continue indefinitely. 


A Composite of Specialists 


The ordinary business enterprise 
rendering personal service to its custom- 
ers usually gives but one type of spe- 
cialized service, such as accounting, in- 
vestment advisory service, tax service, 
real estate management or financial ad- 
visory service. Corporate trust service 


Address of the President of the Trust Division, 
American Bankers Association, Feb. 7. 
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Mr. Bardt is Vice President and Senior 
Trust Officer, Bank of America NT&SA, 


San Francisco, California. 





embraces each of these functions and 
many more. 


The men and women constituting the 
staffs of trust organizations must, there- 
fore, be carefully selected, highly 
trained and well qualified. No field of 
endeavor taps more deeply into human 
relations than the trust business, and 
a man with only an academic training 
may be ineffective unless he also has 
the human qualities. How to obtain and 
retain the services of this type of man 
is one of management’s important prob- 
lems. 

For some time there has been a 
noticeable trend of trustmen leaving 
the field and entering other activities. 
Also there has been a noticeable lack 
of interest on the part of competent 
young men either to enter the trust 
business or to remain with it after a 
short trial. Trustmen throughout the 
country give two reasons for this trend: 
(1) lower compensation than that 
offered in other fields, and (2) an ap- 
parent uncertain future. Unless this 
trend is reversed, a deterioration in the 
quality of corporate trust service is 
inevitable. 


The need for trust services is greater 
than at any time in history; beeause 
of increased complexities of property 








management and conservation, and the 
nation’s wealth is now owned by many 
more people than in years past. We are 
a long way from reaching our goal of 
extending trust services to the many 
more millions in need of it. 


If this great potential business is to 
be tapped, we must make the nature, 
extent and value of our services better 
known. This requires competent men 
who know how to conduct educational 
efforts, and who are well versed in all 
phases of estate planning. 


Costs Not Out of Line 


The cost of maintaining an efficient 
corporate trust organization should be 
supplied out of earnings. This brings us 
to the crucial question “Is the corporate 
trust business in this country operating 
on a profitable basis?” 


I cannot understand why some trust 
organizations are continuing to solicit 
additional personal trust business at 
rates of compensation which mean cer- 
tain additional losses. I have been told 
that competition with other institutions 
in the same or other areas makes this 
necessary. Some explained that a consci- 
entious acceptance of responsibility, de- 


spite losses, would contribute to the 


good name of their organization so that 
other business would flow in. However. 
I was reminded of the merchant who 
said that he lost money on the individ- 
ual items, but was quite sure that the 
volume would take care of the loss. 


When a business organization con- 
tinues to incur losses, the cause can 
usually be traced to one or the other 
of two fundamental factors: (1) its 
costs of operation are disproportionate- 
ly high, or (2) its income is too low. 
Undeniably, costs are high, and in some 
few instances ‘disproportionately so. If 
we consider the basis of trustees’ com- 
pensation in most parts of the country, 
the costs are definitely out of line.-Gen- 
erally, however, based on conversations 
with trustmen from all parts of the 
country, costs are not out of line with 
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present-day prices of materials, labor, 
rentals and other things necessary to 
maintain a qualified trust organization. 
It is, therefore, doubtful that the failure 
of many trust operations is due to ex- 
cessive costs. 


Basic Cause of Unprofitability 


The real cause is the failure of cor- 
porate trust business in this country to 
obtain a fair measure of compensation 
for its services. So much has been writ- 
ten and said on the subject, there is a 
widespread belief that there has been 
a great improvement. Yet with very 
few exceptions, the rates of compensa- 
tion being received by corporate trus- 
tees in nearly all sections of the country 
are still pitifully low. In only one or 
two areas are trust organizations, in 
my opinion, receiving a rate of compen- 
sation sufficient to recoup costs and 
realize a reasonable profit. 


On examination of the Annual Re- 
ports of banking institutions one usu- 
ally finds some reference to the trust 
department. Unlike the detailed explan- 
ations about banking operations which 
earned. certain profits, the portion re- 
lating to the trust department ordinarily 
reports the production of a volume of 
new potential and actual trust appoint- 
ments, makes a slight reference to the 
total volume of business now managed 
and says something about the high 
quality of service offered. In a few 
instances the gross income is mentioned, 
but only in one or two instances, among 
the numerous reports I have read, is 
any mention made of the net profits 
made by the trust department. The in- 
ference is obvious. 


I think that there has been too much 
tradition about compensation, too little 
realistic thinking and evaluation of the 
service we give. Too long we have ex- 
plained our failure in terms of “we are 
a growing business,” “our bank doesn’t 
intend to make money from the trust 
department,” “we must provide the 
Same service as our competitors, re- 
gardless of cost,” or “trust business 
helps to get banking business, it is not 
an end in itself.” The result is that, in 
many banks, the senior officers are 
passive and indifferent about their trust 
department. 


New Approach: Service Charges 


Perhaps a new approach would be 
helpful. Trusteeship in our present 
complex economy has not been simpli- 
fied. In jts. process of evolution, it hag 

ome both a profession and a busi- 
ness. The specialized character of the 
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great variety of personal services re- 
quires the attention of a great number 
of experts, and in this respect it is 
comparable to a profession. In consid- 
ering the compensation of a corporate 
trustee, it is important to keep in mind 
the professional nature of its services. 


A few years ago a corporate trustee 
in Los Angeles, in filing its annual 
account as testamentary trustee, asked 
for an annual fee equal to the prevail- 
ing rate in that area at the time. A dis- 
gruntled beneficiary objected on the 
ground that the amount was excessive 
because similar services were obtain- 
able in other sections of the country for 
a lower fee. At the hearing the trustee 
brought in as expert witnesses an ac- 
countant, an investment counsellor, a 
tax man, and a real estate management 
agent. Each was asked to tell the Court 
what he would charge for performing 
his particular type of service to an in- 
dividual, having property comparable 
in all respects with that constituting the 
trust estate in question. 


The total of what the four individuals 
would have charged for substantially 
the same services that the trustee rend- 
ered for that year amounted to approxi- 
mately four times the compensation 
asked by the corporate trust institution. 
The attorney representing the dis- 
gruntled beneficiary immediately moved 
for a dismissal of the objections and the 
hearing was promptly terminated. 


Unrealistic Bases and Commitments 


We have too long underestimated the 
value of corporate trust services. We 
have made no substantial change in the 
price of our product through the vari- 
ous periods of economic change. In my 


opinion, fee schedules that provided for 


-an annual charge based upon a percent- 


age of the income alone, or with a 
limited percentage of principal, during 
the life of the trust, are totally unsatis- 
factory, as are long-term commitments 
of any type. 

A trustee’s fee based on income pro- 
duced in the account places a premium 
on the production of income to the pos- 
sible detriment of the preservation of 
principal. The practice probably had its 
origin in the times when corporate 
trust services were used only by the 
very wealthy people and when interest 
rates were extremely high. In these 
circumstances, the average trust account 
brought in a fair rate of compensation. 
The idea of a fee based upon principal, 
either as an addition to the fee on in- 
come or in its place, which has de- 
veloped in many sections, was probably 
borrowed from investment counsellors. 
It cannot truthfully be said, however, 
that even the principal basis is more 
satisfactory or fair, either to the trustee 
or to the customer. The greatest evil in 
the corporate trustee fee structure is the 
practice of long-term contractual com- 
mitments. There is no other personal 
service organization, to my knowledge, 
that will do this. 


Flexible Rates Needed 


Temporary relief may be achieved, of 
course, by ascertaining costs and in- 
creasing rates of compensation on all 
new business accordingly, and by fol- 
lowing through with existing accounts 
wherever possible. Some trust institu- 
tions thought they had found a panacea 
in a cost survey some years ago, when 
they ascertained their costs and in- 





Gilbert .T. Stephenson addressing the shop talk session on smaller trust departments, 
Reports of these sessions will appear in the March issue. 
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creased their fee schedules to corre- 
spond to the increased costs prevailing 
at that time. Unfortunately, as a result 
of the continued rising costs, the re- 
vised fee schedule is just as obsolete 
today, if not more so, as the one prevail- 
ing before the cost survey was made. 


But to attain permanent relief will 
require more drastic action. We must 
find some method by which our com- 
pensation will be based on a more 
realistic valuation of the services we 
are called upon to render. A solution 
might be found in the same approach 
as other business organizations, engaged 
exclusively in the rendition of personal 
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services, have used. An organization 
engaged in advertising, engineering, 
accounting or tax service, is usually 
paid on the basis of the value of the 
services rendered at the time the com- 
pensation is earned. 


This means that a trust organization 
must know its true costs of operation 
at all times. A survey made any one 
year may be completely obsolete the 
next. The Committee on Costs and 
Charges of the Trust Division has just 
completed a magnificent piece of work 
on how to determine the operating 
costs. Rates’ of compensation must then 
be geared to these costs. More import- 
ant, however, is flexibility. A long-term 
commitment to render services at rates 
of compensation based upon current 
costs is sheer folly, neither fair to the 
customer nor to the fiduciary. In simple 
language, rates of trustees’ compensa- 
tion should be left open for determina- 
tion from year to year, based upon the 
then prevailing costs and conditions. 


A Working Model 


The task of bringing about such a 
radical change will not be a simple one. 
The public, particularly lawyers, have 
become accustomed to expect trust in- 
stitutions to bind themselves for long 
periods of time for comparatively low 
rates. We must re-educate them to ac- 
cept the proposition that trust institu- 
tions, like other business organizations, 
are entitled to be fairly compensated. 


That this can be done is perhaps 
well illustrated by the following ex- 
ample. In California we have a statute 
prescribing the rates of compensation 
payable to an executor or an admini- 
strator. These rates are among the low- 
est of all the states in this country. 
However, a companion statute in effect 
provides that the Court may approve 
the payment of such additional compen- 
sation to an executor or administrator 
for extraordinary services rendered, as 
it may deem proper. The result is that 
in an estate of substantial size, the exe- 
cutor or administrator, particularly if 
the beneficiaries are satisfied, can and 
usually does receive compensation com- 
mensurate with the services rendered. 


There have been many instances in 
our own organization where the com- 
pensation given us by the Court for ex- 
traordinary services was several times 
as large as the statutory fees. Almost 
without exception the beneficiaries in- 
volved approved our requests and 
agreed that our compensation was well 
earned. This again demonstrates that 
the average American, if satisfied with 


the goods or the services, is willing to 
pay a commensurate price. 


Profits in an Economic Democracy 


The day when bank management 
will console itself that losses from trust 
operations will cease when the volume 
of business increases, is gone. Likewise 
the day may come when profits from 
other banking functions may be lower 
and the ability to subsidize trust de. 
partment operations may then be lack. 
ing. Trust business can and should he 
profitable and stand on its own feet. 


It is only by the production of rea- 
sonable profits that management’s 
trusteeship to its customers can he 
effectively carried out by providing 
adequate manpower, facilities and 
quality service. Reasonable profits can 
in turn provide a more attractive rate 
of compensation to officers and en- 
ployees, and provide the stockholder a 
fair return on his investment, and 
thereby enlist his goodwill and assist- 
ance. Reasonable profits will enable us 
to employ adequate and effective means 
of telling the public the story of trust 
service, and thus increase the flow of 
new trust business, and create confi- 
dence in a sound future. 


Finally, a healthy and progressive trust 
business will materially contribute to 
the preservation of the right of private 
property, to the benefits of its accumu- 
lation, and to the right to pass such 
property on to one’s family and de- 
pendents. 

The trust business is in the midst of 
an evolution of economic democracy. 
A moment’s reflection will remind us 
of this steady democratization in other 
fields; in education, where it is now 
the privilege of all instead of a few; 
in the use and ownership of the means 
of transportation, in communication, 
the telephone, radio and television; in 
the broad ownership of stock in Ameri- 
can business. Trust business is no long- 
er an exclusive “carriage trade;” it has 
moved down to “Main Street.” 


Let us not, however, confuse the 
march of economic democracy with the 
socialization of wealth. We should 
stand our ground more firmly than ever 
before against false prophets and im- 
ported political and economic philoso- 
phies which would destroy the Ameri- 
can institutions and traditions we have 
carefully built. The great and farsighted 
pioneers of this country made it possible 
for us to enjoy the American way of 
life, and it is incumbent upon us t0 
conduct’ ourselves as trustees of that 
heritage ‘for posterity. 
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STATEMENT OF CONDITION 


MERCANTILE - COMMERCE 


BANK AND TRUST COMPANY 


EIGHTH-LOCUST-SEVENTH-ST. CHARLES 
ST. LOUIS 1, MISSOURI 


DECEMBER 31, 1948 


Ww 


THE RESOURCES 

Cash and Due from Banks cheedvs .---c--+----2$209,498,961.18 

United States Government Obligations, direct and 
guaranteed (incl. $23,765,677.62 pledged*) 117,087,023.15 
Other Bonds and Securities ~ 17,411,415.87 
Demand and Time Loans ___. : 121,659,829.42 
Stock in Federal Reserve Bank in St. Louis 600,000.00 
Real Estate (Company’s Building) 2,750,000.00 
Other Real Estate (Commerce Building) 700,000.00 
Overdrafts 6,811.16 
Customers’ Liability on Acceptances and Letters of Credit 618,142.97 
Other Resources 56,091.85 
$370,388,275.60 


$ 12,500,000.00 

7,500,000.00 

5,656,83 1.03 

250,000.00 

Reserve for Interest, Taxes, etc ; 1,101,391.59 


Bank’s Liability on Acceptances and Letters of Credit 618,142.97 


Other Liabilities 268,435.56 
Deposits, Secured: 
U. S. War Loans __.$ 10,475,472.48 
Other Public Funds  8,649,469.89 $ 19,124,942.37 
Other Deposits: 
Demand $265,454,577.29 
Savings 56,609,332.54 
1,304,622.25 $323,368,532.08 $342,493,474.45 
$370,388,275.60 


*All Securities pledged are to the U. S. Government or its Agents, State of 
Missouri and the City of St. Louis, to secure deposit and fiduciary obligations 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








Thorn in Trust Professions 


CO-TRUSTEESHIP AND STANDARDIZATION 


MONG the anachronistic shibbo- 

leths of your everyday lives is the 
deep apprehension, which has _ been 
carefully bred into you as a group, that 
you may be incurring the wrath of my 
brethren at the bar if you call your- 
selves professional men or refer to your 
customers as “clients.” I’m not sure 
that the apprehension ever was sound. 
So, I take the liberty of continuing to 
refer to your business as the “trust pro- 
fession.”” You may regard it as a collo- 
quialism; the same sort of semi-affection- 
ate loose language which my legal breth- 
ren use when they refer to their calling 
as the “law business.” 

The first practical thorn in the trust 
profession is the matter of relations 
with our professional brethren at the 
bar. I shall not dwell upon the salutary 
steps which have already been taken. 
The first few of those steps, a careful 
definition of our forms of advertising 
and of fiduciary solicitation, have great- 
ly helped in the struggles of the past. 
Those steps and the codes which have 
so widely expressed them were adopted 
initially in an overt attempt to placate 
a restive bar. They have tended to ac- 
complish their peaceful purpose. 


They have had, also, an important 
by-effect, in elevating your occupation 
from a trade to a profession. You are 
no longer content with the blatant ad- 
vertising stuff which was so common in 
a former day. Fiduciary advertising and 
solicitation methods, today, are in good 
and thoughtful taste, with comparative- 
ly few exceptions, and they are much 
needed as a repeated inducement to 
laymen to get busy about placing and 
keeping their affairs in order. 


Retaining the Draftsman 


I shall not discuss at length, either, 
your now established custom of calling 
in the draftsman who prepared your 
instrument to advise you in your fiduci- 
ary service. That custom has the super- 
ficial virtue of reciprocity; it has in my 
opinion very little else to recommend 
it. It might be sound if it were varied 
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just a little. That little variation, how- 
ever, would derogate substantially from 
both its origin and from its intended 
effect. That variation would require you 
to decline the services of the draftsman 
unless you were convinced that he is 
thoroughly capable of serving you. 


It is well enough of course to give 
the draftsman a preference, particularly 
if he was the old family adviser. It is, 
however, not only unsound but bad 
fiduciary practice to retain a man for a 
technical administrative service merely 
because he was draftsman, however bad 
his instrument, however untutored in 
the task that lies ahead. Indeed, it could 
work very unfairly even among men of 
skill in those arts. Suppose, as often 
happens in the estate planning field, a 
man in a provincial town sends to me 
on State Street in Boston or to some- 
one on Broad Street in New York, a 
client who desires an estate plan. Who 
gets the business when the donor or 
testator passes away? Does the special- 
ist get it because he did the drafting? 
Or does the general counsel back at 
home get it? 


I submit that neither decision would 
necessarily be the wise one! This rule 
of expediency is not as sound as your 
self-imposed restraint upon advertising. 
And I can testify from conversations 
with my fellow lawyers that this rule 
doesn’t even call forth admiration from 
the better members of the bar. Yet law- 
yers are realists; they are able to per- 





ceive what you intend to accomplish 
with it. They may smile a bit but they 
don’t criticize you severely for follow. 
ing it. | just register my hope that it 
won't become too solidly imbedded in 
your profession. It is altogether too 
euphemistically self serving in nature 
to be sound over the long run. 


The Problem of Co-Trusteeship 


Most of you dislike co-trusteeships, 
Likewise you are not wholly successful 
in your conduct as co-trustee. My law- 
yer friends report this to me with em- 
phasis. In these two particulars, in my 
judgment, you are making a grave mis- 
take, even if considered from the stand- 
point of your own contentment and en- 
joyment and profit. 


There are, to be sure, reasons for 
that mistake. You have found co-trus- 
tees, on occasion, an inefficient and 
meddlesome drag in your practice. You 
have discovered that lawyers, taken as 
a group, are not expert fiduciaries. Yet 
they seem to be sharply critical, a phen- 
omenon which comes about, in part, 
because they are constantly subject to 
the complaints of beneficiaries. 


Yes, lawyers, and particularly lawyers 
who are co-trustees, are a thorny prac- 
tical problem in the trust profession. 
But since the dawn of history roses 
have come equipped with thorns. 


It seems to me there are several good 
ways out of this predicament. | shall 
speak, however, of only one. Why don't 
you look into the positive advantages of 
co-trusteeships, especially where the 
instrument divides the duties among 
the co-trustees, as the instrument may 
do with perfect propriety if you will 
help train draftsmen that way. Wouldn't 
your business be a heaven on earth if 
you were given sole custody and full 
and final powers of fiduciary manage- 
ment, without material reduction of 
compensation, while the family or so- 
called “human” problems—the prob- 
lems which tax the patience of trust- 
men—are left for solution with the in- 
dividual co-trustee or co-trustees? Such 
an arrangement would go far to solve 
our problem. 
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A Matter of Pride 


It is my measured conclusion that it 
is the pride factor which is causing the 
resentment among the lawyers. The com- 
pensation aspect is relatively less im- 
portant. The lawyer has, let us say, 
served the family in question for years. 
He gulped rather hard when he first 
learned that his client left a will which 
was drawn in a big city nearby and 
which names the X Trust Company as 
sole executor and trustee. He feels dis- 
credited. If he has little ability in the 
fiduciary field he is more likely to be 
angry for his omission: He ends up by 
striking out blindly at banks, at bank 
advertising, at everything connected 
with your profession. He may be some- 
what assuaged, later, by your request 
that he probate the will, but the thing 
that would really make him feel that 
his lifetime effort as family counsel has 
been suitably crowned would be an 
arrangement which would allow him to 
say, rightly, that X Trust Company and 
he are trustees of his friend’s estate. 


I suggest that there is valuable good- 
will in your allowing the bar to under- 
stand, even in saying somewhat eagerly 
in your advertising, that you positively 
welcome co-fiduciaries in your work, 
and that although you expect sole cus- 
tody and are prepared to do most of 
the administrative work you often need 
help in highly personal matters, and 
can derive especial benefit from associ- 
ation with an old family adviser. Indeed 
I think you may be forced to do this 
whether you like it or not; for many 
distinguished estate planners have told 
me that they almost never advise ap- 
pointment either of a single individual 
or of a single corporate fiduciary, but 
distinctly prefer.a trust committee or 
team, consisting often of a bank, a 
member of the family and a long time 
family adviser. If, then, the instrument 
does segregate duties among the team 
so much the better. 


“Educating” the Lawyer 


How, you may ask, can anyone edu- 
cate the lawyer in this connection? In 
the first place, Life Insurance and Trust 
Councils should get more lawyers into 
their groups. It has been done effective- 
ly in Fort Worth and Dallas. You 
should never have a big Trust Council 
session, with a famous speaker, without 
asking your local Bar Association to 
join as co-sponsors. I know the difficul- 
ties in selection of the lawyers who are 
to be invited to join the Trust Council 
but I don’t believe you'll gain much by 
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avoiding those difficulties by the simple 
expedient of omitting to ask all lawyers. 
What you really want is the active re- 
spect and co-operation of the good law- 
yers. The answer therefore is to invite 
the good lawyers to join—perhaps by 
asking the local Bar Association to 
furnish you with a list of the men at 
the Bar who they think would be in- 
terested. 


There are other methods of education. 
You might look into the experiment Mr. 
Sample has launched and carried for- 
ward in behalf of his bank in Dallas. 
You might be well advised also to see 
to it that occasional helpful articles on 
timely subjects reach the desks of your 
local lawyers with your bank’s compli- 
ments. 


But, above all, see that your whole 
staff carries your policy into effect. 
Don’t let them compose all the corre- 
spondence relating to a new investment 
in a manner which makes it appear that 
the bank is chiefly interested, as the 
lawyers say, in “making a_ record” 
which will leave all the blame on the 
co-trustee if anything goes wrong. Don’t 
let them say to a co-trustee, “we accept 
your recommendation reluctantly if you 
insist upon it.” Let them either accept 
it wholeheartedly or decline to accept 
it courteously. 


Perils of Standardization 


A second thorny practical problem 
in the trust profession is encountered, 
indeed, in all branches of modern busi- 
ness and of every learned science. How 
can we make a steady and reasonable 
profit and yet prevent standardization 
of thought and of procedures from 
causing an undue warping of the in- 
tensely imaginative and highly personal 
service which we are bound to render? 
This tendency toward routine and high- 
ly specified production and administra- 
tion comes about largely because of two 
factors. 


The first impelling factor is that the 
economics of the situation usually drive 
all forms of American energy into what 
is currently supposed to be precise and 
efficient methods. The second factor is 
that because we often do best those 
things with which we have become most 
familiar, we tend to become confident 
of the efficacy of our beloved techniques. 
I can’t resist suggesting, however, that 
here is once again demonstrated the 
essential unsoundness of regarding your 
vocation as a trade or business rather 
than a profession. I suggest, indeed, 
that these factors are not so compelling, 


or standardization so valuable in your 
way of life, as it is in the average 
American trade or business. You des- 
perately need routine efficiency in cer- 
tain phases of your work; in the other 
and more important phases it would 
be suicide for you to follow the typical 
American mass production line. 

There are two aspects of this prob- 
lem which are especially troublesome 
thorns. The first is the matter of how 
to absorb the kind of trust which you 
are likely to be receiving tomorrow into 
your past and present routines. The 
second is how can you obtain fair and 
just compensation for what you are 
going to be doing in the future. 


Trends 


To get a clear picture of what is 
ahead of us, study first the trends of 
our statistics as they appear in answer 
to questionnaires and are reflected in 
the Reports of the Comptroller of the 
Currency. What do we see? 


First: A constantly expanding flexi- 
bility in management controls and pow- 
ers, and, fortunately, a much more 
elastic conception of family and indi- 
vidual benefits, greater use of limited 
powers of appointment, wider powers to 
use, apply and expend principal, more 
of a tendency to invest the trustee with 
a true and discretionary primacy in 
family affairs; 

Second: A marked increase in the 
number of non-testamentary or so-called 
“non-court” instruments, like inter vivos 
trusts, custodian and agency and special 
accounts of one sort or another, as 
contrasted with the old fashioned type 
of will. 

Third: A growing number of types of 
highly competitive, strictly managerial 
situations, involving the conduct of 
business enterprises, real estate opera- 
tions, or even speculations; each with 
its own peculiar problems and charac- 
teristics. 

Fourth: A mounting agglomeration 
of practically unmanageable small ac- 
counts, where no known method of 
application of old fashioned trust rules 
can solve the investment problem in 
any satisfactory manner. 

An authoritative report on this con- 
fused and yet challenging state of affairs 
in your profession and mine, is con- 
tained in Harry Bardt’s remarkable 
paper, delivered at the 17th Mid-Contin- 
ent Trust Conference and entitled “Trust 
Management Static or Dynamic.” 

Let me examine two sorts of situa- 
tions which are arising day after day 
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in the consultation rooms of profes- 
sional fiduciaries, First, come with me 
to the trust department where two 
brothers are sitting with their insur- 
ance adviser and with the trust officer 
and legal counsel. They have worked 
as a team over a period of more than 
thirty-five years. They have acquired 
interests in a half dozen corporations, 
all engaged in activities collateral to 
their central vehicle, which consists of 
a loose legal entity, either a partner- 
ship or a sort of joint adventure, en- 
gaged in contracting, or trucking, or 
engineering, or advertising, or any ca- 





reer which they adopted as young men 
together. 


If the estate planning team were to 
follow standardized techniques in analy- 
sis of this problem they would in all 
likelihood conclude that the cleanest and 
best way to handle the entire transac- 
tion is to enter into a typical purchase 
and sale agreement. This is what is rec- 
ommended in most standardized man- 
uals. Yet such a technique might well 
do a positive disservice to these two 
brothers, for the estate of the decedent 
would be cut off, upon death, not only 
from all participation in profits but also 


FOR BANK OFFICERS... 


Here are four important books to help you 
handle problems of real estate operation! 


urban real estate. 





of accuracy .. 


REAL ESTATE 


rvinciotes of URBAN REAL ESTATE 


By Arthur M. Weimer ond Homer Hoyt 


CONCISE explanation of the economic principles and 
business practices underlying the successful operation of 


The administration of real estate resources is analyzed with 
respect to development, production, financing, and marketing. 
This volume is up-to-date and aids in answering questions which arise 
whenever a parcel of urban real estate is bought, sold, rented, improved, 
mortgaged or taxed. It provides an everyday guide to activities of real 
estate departments of financial institutions and operators. It points out 
the requirements of statistical data to conform with today’s standards 
. and its value as a reinforcement of good judgment. 


4.75 


MANAGEMENT 


By H. Robert Mandel 


ERE is a completely up-to-date and 
refreshing treatment of the full range 


of problems arising from real estate man- 
agement. A handy reference to tnodern practices 
which govern property administration . . . and to 
the successful methods recently developed. The 
book points out the professional aspects of real es- 
tate management; the present-day ethical conduct 


REAL ESTATE 


By William J. Grange 


f Foe book is a convenient reference 
and guide to current practices used 
in real estate transactions of all types—and 
the law which governs the relationship and 
procedures involved. It is based on the 
three fundamental real estate transactions: 
sales, mortgages and leases. It outlines the 
rights and duties of those concerned in a 
specific operation and analyzes carefully 
each instrument of negotiation such as: 
contracts of sale, deeds, mortgages, and 
leases. The book defines real estate law and 
the intent of documents involved in a par- 
ticular case. Specific steps of procedure are 
illustrated by reports drawn from state and 
federal agencies. The book gives a concise 
treatment of all instruments used common- 
ly in real estate transactions as well as 
special forms and clauses based on accept- 
ed precedents. 0 


required of a property manager in his relationship 
to owner and tenants. Coordinated into the text of 
this timely book are actual working forms for rec- 
ords rélating to property, building personnel, leas- 
ing, tenant changes, accounts and statistical data. 
It is a tremendous aid in establishing a practical 
method of management in order that property be 


utilized to its fullest extent. $4.00 
INSURANCE c2z, 


By S. B. Ackerman 


A PRACTICAL guide to insurance cover- 
age, policy contracts and extent of 
protection—for officers of real estate de- 
partments and others concerned with ade- 
quate provisions against insurable risks. 


This book helps to determine what type 
of policy is best suited for a specific need 
and the rights of the insured and the in- 
surer. It is a practical reference for clauses 
which may be added to policies, under 
varying circumstances, to extend or limit 
coverage. It includes not only the usual 
types of real estate insurance but practi- 
cally any to cover unusual conditions of 
a particular case. This volume is an aid 
to good judgment for establishing a per- 
petual protection against insurable real 


estate risks. $6. 00 


Send for your books today ... be prepared to handle real estate problems as they arise. 
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from all substantial salaries and all 
other emoluments, and be placed at 
once into a funded position, where the 
reduction in yield and enjoyment is 
nothing short of devastating, and the 
surviving brother might well need, in 
a capital sense, a silent partner. 


If, however, the estate planning team 
works out a management and liquida- 
ting arrangement, and if the board of 
trustees consists of the bank and an- 
other, or perhaps two others, and are 
charged with all aspects of that ad- 
ministration, a thorny practical problem 
is posed which has almost no relation, 
in its initial stages at least, to the ordi- 
nary established trust administration 
routine. Whether or not you are inter- 
ested in striving to preserve the purchas- 
ing power of the dollar, you are most 
certainly placed, in this type of situa- 
tion, in direct competition -with live 
and imaginative competitors in a very 
active business world. No drowsy trust 
committee meetings will meet _ this 
challenge. 


Adequate Pay 


Do you actively seek this sort of op- 
portunity and obligation? This is the 
service that the modern American busi- 
ness man wants to purchase. Can you 
sell it to him, in absolute honesty? Can 
you help in its planning, with imagina- 
tion, intelligence and authority? And, if 
you do make a sale, how do you estab- 
lish the purchase price? It is wise for 
the entire estate planning team, and par- 
ticularly for the bank, to get the matter 
of compensation settled in the planning 
stage and in the drafting stage. 


I say settled—there is no way in 
which one could safely define the future 
compensation. There is, however, a wa) 
in which some yardstick can be laid 
down. One might say, for example, that 
the fiduciaries are entitled to a “rea- 
sonable compensation” to be established 
from time to time by the trustees, hav- 
ing in mind the essential purpose and 
intention of the entire arrangement— 
which is an active administration of a 
group of business entities and the event- 
ual liquidation of those entities to the 
greatest benefit of the designated ob- 
jects of the testator’s bounty. It is al- 
most universal law that a court will 
give due weight, and ordinarily binding 
weight, to the declaration of the found- 
er of the family or business plan with 
relation to compensation. But it is al- 
most universal law, also, that if no ade- 
quate statement is made, a completely 
artificial statutory or customary stand- 
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In a free economy such as ours, every product and every service 
has its own logical market. 


If you need gasoline for your automobile, a gas station is your market. 
If you want food, you go to a grocery store. 


Wall Street is simply the market for the business which needs capital 
to improve its products or better its service to the public. 


It is a logical, useful, necessary market—for here business finds 
not only the people who will benefit from its productivity, but people 
who are seeking gainful employment for their commodity—Capital. 


Thus the best interests of both are served. 


And because it is a market of the public, by the public, and for the 
public, it serves the underlying principle upon which our 
economy is based—the ultimate good of al. 
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PROSPECTS OF STEADY INCOME 


TRUST INVESTMENT IN THE COMING YEARS 


HE steady rise in the cost of living 

and exceedingly low interest rates 
on high-grade obligations, at the same 
time that taxes continued to mount 
combined to reduce materially the in- 
come and particularly the purchasing 
power of beneficiaries of trusts. The 
hardest hit were those beneficiaries in 
which the trust deed required the trus- 
tees to invest only in bonds or mort- 
gages. Where trustees were permitted to 
buy equities the beneficiaries fared 
better, particularly where the selectivity 
was based on the desire to hedge against 
inflation. 


Experience of the past few years has 
shown that even equities, broadly speak- 
ing, were not particularly a good hedge 
against inflation. This is apparent by 
a comparison of the Dow-Jones aver- 
ages over a period of years. (See Table) 


From the end of 1941 to the end of 
1945 stocks rose considerably. During 
the same period, however, the purchas- 
ing power of the dollar decreased only 
moderately and hence the need to seek a 
hedge against inflation was not great. 
After the war, with repeal of the various 
controls, prices began to rise sharply, 
yet prices of equities decreased and were 
lower at the end of 1947 and 1948 than 
at the end of 1941. Those who bought 
equities in 194] and held them until to- 
day would have counteracted to a con- 
siderable extent the decline in purchas- 
ing power, particularly since dividends 
paid during the last two years were 
larger than in 1941. Those who bought 
equities at the close of the war, in antici- 
pation of the lifting of controls and 
hence of a sharp increase in prices, 
would not have fared so well. Whether 
equities are a hedge against inflation or 
not depends on the timing of the pur- 
chase and sales. 


Inflation is an invisible tax on all 
those who live on a fixed income. In 
part it constitutes the cost of the war 
borne by those who invested their sav- 
ings in fixed income-bearing obligations. 


The principal questions that will con- 
front us in the period ahead are: 


From an address before the Mid-Winter Trust 
Conference, February 8. 
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by 
DR. MARCUS NADLER 


Professor of Finance at New York University 


(1) Outlook for Business — Have the 
forces of inflation run their course, or 
will the new measures proposed by the 
Administration and new demands for 
higher wages renew the spiral of prices 
and wages? Will the present period of 
readjustment degenerate into a _ serious 
recession accompanied by a decline in 
employment and profits or will it be 
marked by greater stability? 

(2) Outlook for Money Rates — Can 
one expect a further rise in yields, as 
witnessed during 1948, or will the down- 
ward trend which set in shortly after the 
election continue, thus further reducing 
income on new investments? 


(3) How will postwar conditions and 
the increased expenditures of states and 


municipalities affect the tax-exempt mar- 
ket? 


(4) How will the changed outlook for 
business or any increase in taxes that 
Congress may vote affect earnings and 
hence dividends of corporations and prices 
of equities? 

The traditional relationship between 
prices of bonds and prices of equities 
which prevailed for a number of years 
has been completely upset. Prior to 
1934 a strong equity market was, as 
a general rule, accompanied by a weak 
bond market. A strong equity market 
invariably led to a material increase in 
brokers’ loans and a rise in interest 
rates and hence to a decline in prices 
on bonds. A strong bond market, on 
the other hand, meant low money rates, 
caused in part by poor business activity, 
and hence a smaller demand for funds 
for business as well as for security 
transactions. 







5, 8 
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Year . 8 
December 1941 _ 85.9 93.6 
December 1945 75.1 107.1 
December 1946 57.1 149.9 
December 1947 _. 49.3 163.2 
December 1948 48.7* 162.2 


*October 1948. 


Equities as Inflation Hedge 


During the past few years we have 
witnessed strong bond and stock mar. 
kets at the same time. We have also had 
periods during which prices of both 
equities and bonds declined. Today the 
shift from bonds into stocks and from 
stocks into bonds has become a much 
more complicated operation. 


Factors for Stability 


Taking into consideration the vari- 
ous forces operating in our economy, 
the State of the Union and Economic 
Reports of the President and the Budget 
Message, one is forced to the conclu- 
sion that unless new measures, other 
than those proposed, are taken by the 
Congress and the Administration, the 
forces which brought about the inflation 
have run their course. This conclusion 
is based on the following premises: 


.(1) The scarcities created during the 
war have to a large extent been met. In 
industry after industry the market is 
rapidly being converted from a sellers’ to 
a buyers’ market. ; 

(2) The supply of purchasing power in 
the form of deposits and currency in cir- 
culation has caught up with the supply 
of goods at present prices. Hence, if the 
means of payment do not increase from 
the present level beyond the increase in 
the supply of commodities, the accumula- 
tion of purchasing power in the hands of 
the people should not exert an upward 
pressure on commodity prices. 

(3) While in a number of countries the 
governments, through subsidies, are en- 
deavoring to keep down prices and the 
cost of living, in the United States the 
Government during the current year will 





Dollars Per Share 


S 2 B32 2 ~Z 
Sst G2 333 £3 
. ~~ 34 23 3  & 
pe ae We 
36.92 110.67 14.38 25.33 
72.36 192.74 38.26 63.6/ 
63.97 174.38 51.18 30.77 
63.66 179.18 33.04. 49.46 
63.66 176.31 33.09 53.27 
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be spending hundreds of millions of dol- 
lars to keep farm prices from declining 
from their present level and thus prevent- 
ing a further material reduuction in the 
cost of living. 

(4) The President’s Budget Message 
contains both inflationary and deflation- 
ary measures. If all the proposals were 
adopted by Congress, which is by no 
means certain, the anti-inflationary meas- 
ures would in all probability outweigh the 
inflationary ones. 

Whether the readjustment will be 
orderly, or whether it will degenerate 
into a recession of more serious char- 
acter than can be envisaged at present, 
will depend to a considerable extent 
upon the psychological reactions of in- 
dividuals and groups. It is fairly certain, 
however, that a severe decline in busi- 
ness activity cannot take place during 
the next twelve months, partly because 
of the farm policy adopted by Congress, 
which will keep farm income at a high 
level; partly because of large govern- 
ment expenditures, increased public 
works and public housing; partly be- 
cause ERP will maintain exports at a 
high level; and partly because the 
liquid savings in the hands of many in- 
dividuals are still large and increasing. 


A possible decline in capital outlays 
by private enterprise will very likely be 
counteracted by an increase in expendi- 
tures by Federal, state and municipal 
governments. Business activity should 
therefore remain at a fairly high level, 
and all indications are that the economy 
during the coming year may be marked 
by a greater degree of stability than 
during the last few years. 


































The danger of a further substantial 
decline in the buying power of the dol- 
lar seems to have been removed unless, 
of course, new measures are taken by 
the Government and labor leaders to 
renew the price-wage spiral. The trend 
of commodity prices should be mildly 
downward, and therefore the need to 
seek a higher income at the expense of 
safety of principal will be somewhat 
reduced. A more stable economy in the 
immediate future will make long-range 
planning somewhat easier for the trust 
officer than heretofore. 


The Bond Market 


The movement of interest rates will 
be strongly under the influence of busi- 
hess activity, which in turn will have a 
direct bearing on the policies of the 
monetary authorities and on the posi- 
tion of the Treasury. One may, how- 
ever, state with a fair degree of cer- 
tainty that no important changes in the 
money market are likely to take place 
in the immediate future. The present 





















Fepruary 1949 








Dr. Marcus Nadler addressing a general session at the Conference. At the right is Trust 
Division President Harry M. Bardt, presiding. 


policy of the monetary authorities of 
keeping government bonds pegged will 
in all probability continue. The Eco- 
nomic Report of the President of Janu- 
ary 7th contains the statement: 

“The public debt will continue to be 
managed in a manner that will make a 
maximum contribution to the stability of 
the economy. An important factor in this 
program will continue to be the mainten- 
ance of stability in the government bond 
market.” 


This means that the 214 per cent 
rate on long-term government obliga- 
tions can be taken for granted, and this 
in turn sets pattern for all other rates 
on high-grade corporate and municipal 
obligations. While on the whole the 
bond market will remain unchanged, 
credit factors will play a much more 
important role in evaluation of bonds. 
The spread between high-grade and 
lower-grade bonds will widen. Some of 
the medium-grade bonds, under the im- 
pact of business conditions and a de- 
crease in profits, may witness consider- 
able declines. 


On the other hand, some _ bonds 
which hitherto have been considered of 
medium quality will reflect for the first 
time the great permanent improvements 
that have taken place in the financial 
status of corporations during the past 
few years. It will also become easier to 
evaluate more accurately the status of 
obligations of organized railroads. 
From now on, the trust investment off- 
cer will have to be much more careful 
in selecting bonds and in evaluating the 
effects of the past few years on the 


status of various industries and individ- 
ual corporations. 


Evaluating Government Bonds 


If business activity should turn down- 
ward and the Board of Governors of 
the Federal Reserve System find it ne- 
cessary to lower reserve requirements, 
this will increase the demand for short 
and medium-term obligations by com- 
mercial banks. In view of the pressing 
need for public works by states and 
municipalities, the supply of tax-ex- 
empt obligations ought to be substan- 
tial. 


Changes in taxes, personal as well as 
corporate, will also play an important 
role in evaluation of prices of state 
and municipal obligations. A material 
increase in corporate taxes will create 
a greater demand for tax-exempt securi- 
ties on the part of institutional investors 
such as commercial banks, An increase 
in taxes on the higher income brackets 
will also create an added demand for 
tax-exempt securities. 

There is still urgent need for schools, 
hospitals, and other improvements. 
Taxes of municipalities have increased 
considerably however, and a further 
rise from the present level will undoubt- 
edly encounter opposition. Even a mod- 
erate decline in business activity may 
adversely affect revenues of states and 
municipalities and tend to increase ex- 
penditures for relief. 

As regards state and municipal ob- 
ligations, the investment officer will 
have to study the following questions 
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carefully: (1) What were the perma- 
nent effects of the war and the shift 
of population on individual communi- 
ties? (2) To what extent has the influx 
of new people created a potential load 
when business activity will have de- 
creased? (3) Do the newly established 
industries rest on a sound foundation 
and how will they stand up in a buyers’ 
market? (4) What effect will the clos- 
ing of some of the new factories have 
on the financial status and credit stand- 
ing of a community? 

The credit standing of some muni- 
cipalities has definitely improved, 
others have weakened. Selectivity and 
quality will play an important role. In 
general, the tax-exempt market should 
be active, and may be favorably affected 
by increased taxes, the shift of funds 
previously invested in land, ranches, 
real estate, and in some cases in equi- 
ties, to tax-exempt securities. 


Equity Investment Factors 


Under present conditions, the deci- 
sions made by investment officers will, 
among many other factors, be guided 
by the following considerations: 

(1) The spread between yield of equi- 
ties and that of bonds is greater than 
before. No material change is to be ex- 
pected because during the past few years 


corporations paid out only a relatively 
small fraction of their earnings in the 
form of dividends, and even if profits 
should decrease this will probably not 
cause a drastic decline in the payment of 
dividends. Earnings of corporations in 
general can decline substantially and still 
permit them to pay the same dividends as 
in 1948. 


(2) Capital expenditures. by corpora- 
tions in the near future are not likely to 
be at as high a rate as during the past 
three years. Hence, the need to plow back 
earnings will not be as pressing, and 
corporations should be in a position to 
pay out a larger portion of their net in- 
come in dividends. 


(3) The inflation of the past few years 
is to a large extent permanent, and a 
return to the price levels of the ’20’s, not 
to mention the ’30’s, seems utterly out of 
the question. This in turn means that the 
total value of business done in the United 
States in terms of dollars is bound to be 
larger than in previous periods and that 
dollar sales and profits are bound to be 
higher. 


(4) While the break-even point in in- 
dustry is very high, and in the case of 
some corporations even a moderate decline 
in gross profits could have a pronounced 
effect on net profits, the fact should not 
be overlooked that the break-even point 
is not a fixed one. A decline in profits 
will undoubtedly result in an increase in 
efficiency of management while even a 
moderate increase in unemployment will 
lead to greater productivity of labor. 


SCUDDER a 


STEVENS 
& CLARK 
FUND, Inc. 


only. 


Prospectus on Request 


Emphasis on Safe Return 


In the period of readjustment, the 
investment officer will place increasing 
emphasis on a safe return on invest. 
ment rather than on the movement of 
equities, which to a large extent cannot 
be predicted. It may be advisable to ex. 
amine the groups of equities which have 
already discounted the readjustment and 
those which have still failed to do so, 
In general, the time does not appear 
opportune to be particular bold, and 
in view of the low economic and inter. 
national political visibility a policy of 
caution and of reliance on income 
rather than on appreciation is indicated, 


Today the opportunities for selecting 
high-grade equities offering a more or 
less steady and satisfactory return are 
better than they have been for some 
time in the past. The movement of 
prices of securities during the past few 
years has conclusively demonstrated, 
however, that in the long run the policy 
of conservatism and of a well-balanced 
portfolio is the soundest one during 
periods of economic changes. 

A A A 

J. D. Thompson, Jr. discussed “Val- 
nation of Oil and Gas Properties.” at 
the January meeting of the Trust Coun- 
cil of Fort Worth. 


The price 
is the net 
asset value 
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Trustees or 
“Gentlemen Adventurers?” 


DOLLAR CONSERVATION 
VS. ENTREPRENEURIAL ROLE 


RUSTEES back home might plod 
ents the extent of their powers and 
liabilities, their equitable obligations 
and court accountings. Not so with the 
“Honorable Company of Gentlemen Ad- 
venturers Trading in Hudson’s Bay,” 
who, in 1670, founded and extended a 
business empire. They were free men, 
bound by no laws and no restraints. 
“We weare Cesars,” wrote Radisson of 
his band of traders, “being nobody to 
contradict us.” It is reported that “They 
made great fortunes for their employ- 
ers . . . but they never held to the 
wealth they brought themselves.” They 
were the daring creators, rather than 
the careful conservators, of wealth. 


[ want by this unusual conjunction 
of terms to dramatize a series of ques- 
tions which recently have been asked 
by high authority as to the future course 
of our business. Historically we have 
been the conservators of wealth accu- 
mulated by others. We are now asked 
whether we have not mistaken our 
function. Should we not now abandon 
conservatorship as our chief vocation 
and become active agents in produc- 
tion? 

In two brilliant and provocative 
addresses,* Mayo Shattuck has thrown 
the issue into high relief, inquiring 
whether the time has not come when 
we should, in the investment of trust 
funds, strike out in the direction of vig- 
orous and alert managerial responsibil- 
ity. “Ancient trust theories and habits 
of thinking,” he says, “appear to be on 
the very verge of obsolescence.” They 
may already be “outmoded.” Mr. Shat- 
tuck expresses the hope that his re- 
marks “will precipitate a series of in- 
quiries which will not halt until we 
have forged a new theory of validity 
and worth.” 


*See T&E, Feb. 1947 and 1948. 
From address before A. B. A. Mid-Winter Trust 
Conference, Feb. 8. 
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by 


LOUIS S. HEADLEY 


Mr. Headley is President, First Trust 
Company of Saint Paul, St. Paul, Minn. 





Purpose of Conserving Gains 


I do not believe that existing con- 
cepts of trusteeship are outmoded. For 
us, as for lawyers and men of property, 
trusteeship is the device which has been 
evolved through long experience and 
countless situations for the settlement 
of family estates. In the main its mean- 
ing is inseparably associated with the 
uses which have been made of the 
equitable form these hundreds of years. 


The common law trust has been used 
in the vast majority of cases to pre- 
serve the gains of one generation for 
those who come after. If men have 
wanted to build fortunes they have pro- 
ceeded in other ways. Trusteeship is 
conservative rather than creative. It has 
evolved into its present form to satisfy 
a single desire which is deep-rooted in 
the hearts and minds of men, a desire 
for security. 

Has trusteeship outlived its useful- 
ness, is it outmoded and dead? Doubt 
is raised by the significance attached by 
Mr. Shattuck to the increasing popular- 
ity of the wasting or discretionary type 
of trust. A settlor’s first concern natur- 
ally is for those nearest and dearest to 
him. Knowing that income may shrink 


and that its buying power may fluctu- 
ate, it is the part of wisdom to provide 
that principal, as well as income, shall 
be available in the discretion of the 
trustee for their support. Certainly trust 
instruments should be carefully drawn 
to include such provisions. But princi- 
pal which is used to accomplish the 
purpose of the settlor is not lost .. . 
it has nothing to do with investment 
management. 


Why Principal Security? 


The duty of a trustee is twofold; to 
consider the safety of the principal to 
be invested and to provide reasonable 
and regular income. Mr. Shattuck fears 
that we have overlooked the latter. If 
the scale has been tipped in favor of 
security it should be adjusted; but no 
new theory of trusteeship ‘is required. 
The settlor’s purpose often, and perhaps 
ordinarily, is single and not dual: to 
provide security for the immediate 
members of his family. The father 
wants to provide them with income, and 
it is to insure that income that he in- 
sists on preserving principal. 


It is better that the trustee should use 
principal if necessary than that he 
should risk it for profits. The best way 
to insure income is to fix as a primary 
obligation of the trustee the preserva- 
tion of principal. The purpose of con- 
servation is not to enrich the future but 
to protect the present. 


The underlying philosophy of the 
new school is disclosed in two proposals 
intended to implement the major thesis. 
The first is that a trustee is under a 
duty of some sort to attempt to main- 
tain the purchasing power of his trust. 
The second is that a trustee must be 
far less reluctant than heretofore to 
engage in business for a profit. Both are 
naturai and proper corollaries of the 
basic proposition that a trustee must 
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cease to be primarily a conservator of 
wealth and must become an active agent 
in its production. 


What About Purchasing Power? 


Is a trustee under a duty, legal or 
moral, to attempt to maintain the pur- 
chasing power of his trust? Trusteeship 
in early times was largely a matter of 
preserving a res, ordinarily a piece of 
land. The operation was automatic; the 
land always remained. Its value was 
immaterial. But the nature of a trus- 
tee’s duty changed in the industrial age 
with the rapid growth of personal prop- 
erty. It was no longer sufficient to pre- 


serve the thing in its original form; a 
trustee was charged with a duty to 
maintain its value. His responsibility 
was for a quantum and not a res. 
Trustees were at once confronted 
with a new problem; by what standard 
was value to be measured? Lacking the 
ideal commodity dollar, practical men 
have related all things to a few which 
have proved most generally desirable, 
and have measured values and ex- 
changed goods in terms of them. The 
chief of these has been gold; and for 
us the unit has been the gold-backed 
American dollar. We have no other 
measure of value in which to account. 


For 


Ancillary Service 


in New York 


Perhaps you are not in immediate 


need of ancillary service in this State, 


but why not anticipate the possible re- 


quirements of your customers by investi- 
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the completeness and efficiency of our 
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& 
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New York 15, N. Y. 


All of us are disturbed and distressed 
by the inevitable fluctuations in the pur. 
chasing power of this unit. Assuming 
par for the dollar in 1800, it fell to 66 
in 1814 and in 1920, for most of the 
90’s it was slightly above 200, reached 
a low of 60 in 1948 and is now at about 
63. 


But fluctuation in the dollar is not 
the only evil that can overtake an in. 
vestment. Changing tastes and styles, 
new inventions, loss of management, 
tariff revision, and a multitude of other 
factors may alter values far more rapid- 
ly. I know of a concern which made 
$420,000 in the first quarter of last 
year but was in the red by July because 
of a break in the-commodity market. 
It paid no dividends in 1948. Even a 
63 cent dollar would have looked good 
to stockholders depending upon this in- 
vestment for a living. 


Should we renounce both the quan- 
tum and res bases? If a trustee is not 
to be charged either with a thing or a 
value, how, then, is he to be charged? 
Without a recognized unit of value 
there is no standard by which a trustee 
can be charged. There can be no ac- 
counting. 


Stocks and Cost-of-Living 


Practically important as this is, the 
course of trusteeship should not be de- 
termined by problems of accounting. 
We must test the proposal in other ways. 
What methods are to be employed to 
conserve the purchasing power of 4 
trust, or, in other words, where is there 
a satisfactory hedge against inflation? 
The best that we can do is to observe 
the hedges ordinarily attempted by in- 
dividuals, weigh their effectiveness, and 
then determine whether they can and 
should be used by trustees. Individuals 
ordinarily proceed in one of two ways. 
The first is through flight from the dol- 
lar into commodities or into the more 
stable currencies of other countries. But 
the American dollar is the soundest 
money in the world; and commodities 
are lacking in most of the essentials of 
a proper trust investment. 

The second hedge is by far the more 
common and brings us to the very heart 
of the problem. Decreased purchasing 
power is to be balanced by more dol- 
lars. The increase is to come through 
a rise in the market; and the usual 
medium for the speculation is common 
stocks. 

Apart from the possibility that the 
wrong stocks may be selected, the nat- 
ural expectation of a rising stock mar- 
ket in the face of inflation seems far 
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from certain. After nine years of in- 
fation in this country the price of 
stocks has been but little affected by 
the price of goods. While the cost of 
living index increased between June 
1946 and 1948 from 133.3 to 171.7, 
the Dow-Jones Industrial average in 
the same period declined from 206 to 
190. This was but a repetition of an 
earlier experience. The cost-of-living in- 
dex in August 1919 was 126.4 and rose 
by the following June to 149.4. In the 
same period the stock market on the 
average fell from 120 to 90. On the 
other hand, recent increases in the cost 
of goods have had practically no de- 
pressing effect on the price of high 
grade bonds. 


If conservation of what we have is 
not the limit of our responsibility, what 
more must we do? In the face of infla- 
tion must we attempt to increase the 
principal? That, to me, is speculation. 
I do not believe that we have a duty, 
legal, equitable or moral, to attempt to 
preserve the purchasing power of our 
trusts. Our duty is to conserve the dol- 
lar values we already have. 


In Loco Decedent 


We must rid ourselves, Mr. Shattuck 
says, of a “deep-rooted, and by now 
intuitive, reluctance to engage, or to 
continue to engage in active business.” 
“We are managers of money and the 
equivalents of money, with a duty to 
put that money and those equivalents to 
use for human consumption in an in- 
telligent and active manner.” A trustee 
should be “an active substitute for the 
settlor himself” and should “carry on 
in his shoes, using every broad power 
which he would use if living.” He 
should do what he can to keep the de- 
cedent’s “earning power alive.” 


If the decedent was a manufacturer, 
presumably the trustee should run the 
factory; if he was a farmer, the trustee 
should be a farmer; if he was a mine 
owner, the trustee should continue to 
operate the mines. In short, he should 
become a “Gentleman Adventurer.” 
Are these proper and practical activities 
for a trustee of family funds? Business 
with its attendant risks and uncertain- 
ties has never been considered a suitable 
investment for trust funds. And the 
reason why this attitude has become 
“deep-rooted and by now intuitive,” as 
Mr. Shattuck says it has, is because the 
desire for family security, itself, is deep- 
rooted and virtually intuitive. Had men 
wanted their trustees to venture, trus- 
teeship would have taken a different 
course. The life tenants of a trust, or- 
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dinarily the members of the decedent’s 
family, are entitled to a reasonable and 
regular income, and this is far from 
certain when funds are engaged in busi- 
ness. 

The same philosophy of profit dictates 
the types of securities which the modern 
trustee is expected to buy. We must be 
prepared to take a larger number of 
“so-called ‘businessman’s risks’ .” This 
“New Theory of Trust Management” is 
admittedly revolutionary. 

We are told that there is a wide pub- 
lic demand for the managerial type of 
trust to meet modern conditions. If 
trusteeship as it is now practiced does 





fe 


pM Fs : 
WDD ais aac BAG tc te ies tanta citi vats teas Had 


eeemnanctensacmommescacnsmcansmace 


a complete 
and dependable 


not accomplish what men want in the 
management of their estates, then some 
other device must be found. Trustee- 
ship is not sacrosanct. Our first inquiry, 
therefore, is basic: What do most people 
want when they plan for the long future 
of their families; and how do they 
think that they can get it? 


What do Trustors Want? 


My experience leads me to believe 
that what testators want above all else 
for their dependents is a high degree 
of security, through preservation of 
what they have rather than through the 
skillful operations of someone else after 














Out of our unusual background in all matters per- 


taining to real estate we have developed the most active 


local Escrow Service. Our Escrow Officers are equipped by 


experience and training to meet and solve difficult problems 


which so often arise in completing a transfer. When your cus- 


tomers, both personal and corporate, require a closing in 


Chicago, you can safely recommend the use of our Escrow 


Department. The fullest cooperation is assured. 
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they are gone. Testators frequently 
broaden investment authority but, in 
my opinion, the sole purpose is to make 
it possible to diversify the portfolio, and 
provide reasonable income for the life 
tenant. Managerial programs, in gen- 
eral, show more concern for remainder- 
men than for life tenants; the shares of 
ultimate beneficiaries will be greater if 
the fund can be increased and life ten- 
ants be supported out of profits; the 
needs of the family, on the other hand, 
ordinarily can be met without risk by 
supplementing income, where necessary, 
with principal. So I am unable to dis- 
cern in the minds of testators any great 
change in object or method as a result 
of present day economic conditions. 

















Statutes may be slow to change, but 
in the main they reflect the considered 
attitude of the times. In spite of recent 
attempts to amend investment codes, 
many of them still hold to formula 
standards, Other states have adopted the 
flexible Prudent-Man Rule, but with no 
evidence of an intention that conserva- 
tion should cease to be a principal con- 
sideration. Certainly there is little evi- 
dence as yet that people, whether testa- 
tors or legislators or judges, have for- 
saken conservation as a basic require- 
ment in the handling of family funds 
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collections of diamonds and other precious stones. 


call on us for free assistance on appraisals. 


744 Fifth Avenue, New York - 


and are demanding the service of an 
adventuresome trustee. 

Classical trusteeship offers to conserve 
what the testator has left and to make it 
useful to his survivors; it promises no- 
thing more. But the new thought accepts 
no such finality in death; the testator, 
happily, can live on in his trustee. 


Gratifying as this hope of virtual im- 
mortality through a trustee may be, it 
is not one that is entertained by most 
hard-headed businessmen. A man can- 
not bequeath to anyone the skill and 
ingenuity, the specialized knowledge, 
the constant vigilance and developed 
judgment which made his fortune pos- 
sible. If men want others to continue 
their business, ordinarily they leave it 
outright to a competent son, they pro- 
vide for its purchase by a partner un- 
der a pre-arranged plan, or they direct 
the executor or trustee to sell it as a 
going concern as soon after death as 
a suitable price can be obtained. 


The Job is to Conserve 


The annuity trust, the Prudent-Man 
Rule, the need for balance between se- 
curity and yield are all well within‘the 
framework of trusteeship in theory and 
practice today. Trusteeship will exer- 
cise care to realize the full value of any 
business which it may inherit; and if 


OFFICERS: 


As Executor or Trustee, your institution may at times be required to sell 
Will you, therefore, place us on your list of bidders? And do not hesitate to 


We maintain a constant, world-wide search for the best in diamonds and 
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BANK REFERENCES: National City Bank, Manufacturers Trust Co., Central Hanover Bank and Trust Co., New York. 
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the powers are adequate will not hegi. 
tate to operate a business until that cay 
be accomplished; but its ultimate ob. 
jective will be to realize its full valu 
rather than to run it indefinitely for q 
profit. A trustee, where permitted, wil 
buy a reasonable amount of stocks of 
investment quality to balance income 
against security, or to provide diversi. 


resale at a profit as a hedge against in. 
flation. 


Trusteeship ministers to one of man. 
kind’s basic desires. Those who want 
what it has to offer, and their number 
is legion, will accept it essentially as it 
is; those who want something else will 
turn in a different direction. The living 
and the young must plant and cultivate; 
but there must also be those who har. 
vest and gather into barns. Society is 
immeasurably indebted to those who 
dare, for they are the ones who make 
the world go round; but it is also 
indebted to those who keep and con- 
serve, for they are the ones who hold 
it together. 

A A A 

Robert C. Masters, formerly trust ex- 
aminer for the Federal Reserve Bank of 
Boston, has joined the staff of the Di- 
vision of Examinations, Board of Gov- 
ernors of the Federal Reserve System. 
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ATIONAL TRENDS... 


What Type Government Wanted? 


ERTAIN trends in law and govern- 

ment, in education and in business, 
are more or less self-evident and may 
all be characterized as materialistic, in 
the sense that they stem from policies 
of expediency and have for their ob- 
ject private material gain and comfort 
rather than the preservation of political, 
moral or educational standards. Ameri- 
cans have the highest state of material 
living in the world, but their personal 
and political thinking is chiefly con- 
cerned with the material things of life. 
They have lost interest in the philo- 
sophy of religion and of government. 


At the time of the American Revolu- 
tion, Colonial business men still had a 
profit in tea and other commodities 
which were being taxed by the British 
Crown and Parliament, but they be- 
lieved that the issue and the philosophy 
of government involved in taxation 
without representation were of para- 
mount importance and were willing to 
forego their immediate profits and even 
incur capital sacrifices in order to 
settle for themselves and their posterity 
that particular principle of government. 


Up to a few years ago we had in this 
country what was known as a repre- 
sentative and constitutional common- 
wealth—a republic. Contrary to much 
of the present-day talk, it was not a 
democracy but a republic, a govern- 
ment of law, stabilized by constitutional 
guaranties and precedents under such 
checks and balances that the life, lib- 
erty and property of the citizen were 
protected against the transitory feelings 
and economic views of a particular 
majority or of favored groups. 


Our forefathers established and in- 
tended to establish a republic, not a 
democracy. The fundamental idea of a 
tepublican form of government is that by 
constitutional guaranties and by the 
certainty and uniformity of law applic- 
able to all persons and classes, no spe- 
cial privileges or immunities shall ac- 


a 


. From address before A. B. A. Mid-Winter Trust 
Conference, Feb. 9. 
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crue to any citizen or class of citizens 
and no burdensome regulations like 
taxes and other impositions shall be im- 
posed upon one class of citizens as, for 
example, on business and not upon 
labor unions. 


Equality by Edict 


One definite trend in law and gov- 
ernment in this country during the 
last few years has been to abandon the 
republican form of government and 
substitute a welfare type. The founders 
declared “that all men are created 
equal” but by this principle they did 
not mean that all persons, even in the 
country as it then existed, and certainly 
not in a country of 140,000,000 or 
more people, were or could be assured 
equal mental and physical power and 
hence an equal social or economic posi- 
tion. The purpose of the announcement 
was not to create a fictitious equality, 
social or economic, but to permit any 
inequalities to rest solely on the basis 
of actual differences in personality and 
ability. Now we have the phenomenon 
by which it is sought to level out all 
inequalities so that the thrifty and the 
improvident, the industrious and the 
shiftless, shall be made equal by govern- 
ment fiat. 


Any racial or other group has al- 
ways had an equal right to the resi- 
dential privacy established by restric- 
tive covenants on real estate. A man’s 
location of residence has always been 
like his home and his home has been 
“his castle.” He has had the right to 
keep out of his immediate area of resi- 
dence those whom he did not want. 
Now the Supreme Court has been per- 
suaded to announce that any group 
that wishes to shall have the right to 
invade the private area of any other 
group. This is not equality, but a claim 
to a superior right to invade the priva- 
cy of others. 

In our original concept of govern- 
ment we were guaranteed not only free- 


dom of speech (both individual and 


press) and freedom of religion, but 
most important of all, freedom of indi- 
vidual initiative. As Mr. Justice Bran- 
deis put it, “Freedom to be let alone.” 
But this freedom has now been lost in 
a maze of bureaucratic controls. Bu- 
reaucracy has superseded our constitu- 
tional processes. Instead of developing 
the law by the legislative and judicial 
process, the law is largely originated, 
made, interpreted, administered and 
enforced by executive Boards, and the 
legislative and judicial branches of gov- 
ernment are largely by-passed. 


Congressmen and _ Senators tend 
more and more to act and vote not in 
accord with their own best judgment as 
the public servants of all, but in accord 
with the most recent public opinion 
poll or with letters and telegrams from 
pressure groups. Congressmen and Sen- 
ators openly seek public approval and 
election upon the basis of having voted 
in behalf of pressure groups—social, 
racial or economic. In every generation 
there have been occasional instances of 
Congressmen and Senators voting and 
acting contrary to their judgment as to 
what was good for the whole country 
but this attitude has now become ac- 
ceptable to the public. During recent 
years the pride and confidence we had 
felt in the intellectual honesty of the 
higher officials of our national govern- 
ment has been definitely shaken. 

The very words of our common vo- 
cabulary, out of the mouths of our 
new officialdom, have come to have new 
and trick meanings. One is now classi- 
fied as a “liberal” who instead of be- 
lieving in liberty consistently seeks to 
restrict liberty by an extension of the 
powers of government. 


The American people have become 
the victims of slogans and catch 
phrases. We had the “Square Deal” 
then the “New Deal” and now the 
“Fair Deal”—all avowing faith in the — 
American system of free enterprise and 
constitutional and representative gov- 
ernment but always moving toward a 
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collectivist economy and welfare form 
of government. When our politicians 
want to put over a particular program 
the easiest way to sell it is to work 
on the emotions of the people through 
“The Common Man.” 


catch phrases like “Social Justice,” or 

Prosperity is advocated as_ best 
achieved by a program which actually 
wastes wealth. A huge national debt is 
asserted to be an aid and deficit spend- 
ing a stimulus to national prosperity. 
Taxation instead of being used to meet 
the cost of government is now employed 
as a social instrumentality for taking 
one man’s substance and dividing it 
among others in promoting some social 
or economic ideology. 


A subsidy, whether to farmers or 
business, is used as a device to obscure 
the true cost of commodities and to a 
large extent, along with government 
spending, is responsible for our present 
inflation. A government bond is not 
considered as an evidence of govern- 
ment indebtedness, but as a govern- 
ment credit upon which to base the is- 
suance of money. 


The so-called “Four Freedoms” was 
the greatest political catch phrase of 
all. The elephant in the zoo has all the 
four freedoms—he has freedom from 
want for he is fed regularly; he nas 
freedom from fear, for his natural en- 
emies, the lions and tigers, are in sep- 
arate cages; he has freedom of speech 
for he can trumpet whenever he wishes; 
he has freedom of belief, for he can 
think anything he likes—but he lacks 
the most important freedom of all— 
the freedom of individual initiative. It 
is this freedom from arbitrary control 
by government which is the basic free- 
dom of men. 


Human Sitting Ducks 


But the mass of our people, at least 
of the voting public, seem not to be 
interested in the basic theory of gov- 
ernment or in basic political morality 
as long as they are participating in the 
fruits of a welfare type of government. 


Several years ago a benevolent citi- 
zen of Seattle provided in his will a 
fund, the income from which is used 
for feeding the ducks on Lake Wash- 
ington. They have become so satisfied 
with their social and economic well be- 
ing that they have almost lost the power 
to fly with the wings that God gave 
them and sit huddled about in the quiet 
waters from one free feeding to an- 
other, You cannot build a strong and 
enduring national life by turning citi- 
zens into “sitting ducks.” 
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It is now asserted that public opinion 
polls favor legislation for public educa- 
tion. An allotment of federal funds to the 
states can only mean that Washington 
henceforth will direct and supervise both 
policy and content. The power of the 
purse is always the power of control. It 
will then become as great a governmen- 
ial propaganda instrumentality as was 
set up in Germany and still prevails in 
Russia. 


Since World War I the so-called “so- 
cial studies” (Politics, Economics, So- 
ciology and Psychology) have largely 
monopolized the curricula of our col- 
leges. A student has been able to grad- 
uate from almost any American college 
or university without having had any 
work in English or American literature 
or history, no Science, no Mathematics, 
no Languages ancient or modern; in- 
stead, only courses in political and eco- 
nomic theory and in Sociology and 
Psychology—with the result that many 
college students for nearly a generation 
have missed the discipline of the defi- 
nite and exacting studies. 


Trends in Business 


Since the depression, business has 
been adverse to standing on its own feet 
... more than ever before in the history 
of the country it turns to Washington 
for help. Furthermore, the federal 
government has organized and operates 
over 50 corporations having assets of 
over $25,000,000,000, a sum 40 times 
as great as our biggest public utility, 
10 times as great as our biggest railroad 
and of our biggest industrial company. 
Many of them are not even incorpo- 
rated under acts of Congress, but under 
the laws of Delaware and other states. 
They have the form and structure of 
private corporations but, in their com- 
petition with private enterprise, they 
have the credit and finance and ‘power 
of government. 


For a sound prosperity following the 
war probably the two most important 
requirements were for the national gov- 
ernment to cease its meddling and 
fumbling in the direction of a planned 
economy and for labor to be convinced 
that its best present interest and _ its 
best security for the future was not 
turmoil and strikes but increased pro- 
duction. But the new philosophy in 
thought and action, both at home and 
abroad, partly as a result of the war, 
but also as a result of social, political 
and economic concepts still being ex- 
perimented with, seems to be precipita- 
ting America and the rest of the world 
into economic and political statism. 


One grows exceedingly weary of 
hearing how the so-called free enter. 
prise system is on trial. It is Socialism 
that is on trial as in England, and Com. 
munism that is on trial as in Russia, 
It is individual enterprise that has not 
only been responsible for the nation’s 
progress, but is so virile that it is at 
this very time underwriting and sus. 
taining the shattered economies of 
Europe. 


A Matter of Philosophy 


The tendencies nationally and inter. 
nationally toward a more planned 
economy and regimentation by the state 
seem to be largely the result of a lack 
of proper education and a lack of un. 
derstanding on the part of the Ameri. 
can people. Spurious concepts of so- 
cial, economic and racial equality have 
distorted the common sense and _ the 
common honesty of men. 


The basic trend will not be halted 
by viewing the matter as a clash be- 
tween rival economic points of view— 
the present confusion in public and 
private thinking cannot be clarified nor 
resolved except by a recognition that 
the problem is basically not one of 
economics at all, but one of the philo- 
sophy of government and of morals. 
The form of government and the morals 
of a people in the last analysis control 
the kind of economics operating among 
the citizens. The new economic planners 
know full well that they must regiment 
us politically in order to regiment us 
economically. Basically the question is 
—what kind of government do _ the 
American people want for the next 150 
years? Do we want a republic, a con- 
stitutional and representative common- 
wealth, a society of free men and a free 
economy, a return to thrift and com- 
mon honesty, or do we prefer the regi- 
mentation of some form of statism? 


A A A 


Advertising and Security Values 


The first part of a study entitled 
“The Power of Advertising to Increase 
the Capital Value Of an Enterprise” 
has been completed by Stanley H. 
Morgan of the Chicago underwriting 
firm of Brailsford & Co. 

Morgan’s basic premise is that dol- 
lars spent for advertising can produce 
in addition.to income, long term capital 
gains without further cost to the enter- 
prise. He backs up his theory with ex 
amples of how consistent advertising by 
companies increases the value of their 
stock, and strengthens the hand of 
management when it seeks new capital. 


TRUSTS AND EstATES 





y of 
=nter- 
alism 
Com. 
ussia, 
S not 
tion’s 
is at 
Sus- 


inter- 
nned 
state 

lack 
f un- 
meri- 
f so- 
have 


the 


alted 
1 be- 
ew— 
and 
| nor 
that 
e of 
hilo- 
rals, 
orals 
ntrol 
nong 
ners 
ment 
it us 
mn is 
the 
150 
con- 
non- 
free 
com: 
regi- 
? 


es 


itled 


‘ease 


ise” | 


iting 


dol- 
Juce 
pital 
iter- 
ex- 
x by 
heir 

of 
ital. 


TES 


Fepruary 1949 


JEWELRY AND 


PRECIOUS STONES 
The firm of Harry Winston, Inc. has been 


for many years the foremost purchaser of 


jewel estates throughout the world. 


We offer the services of our experts who 
are especially qualified to appraise and 
purchase jewels of all types. 
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The Commercial National Bank & Trust Co.. 40 Wall St., New York City 
Manufacturers Trust Company, 513 Fifth Avenue, New York City 


HARRY WINSTON, Ine. 


New York Office: 7 Fast 5ist Street, New York 22, N. Y. 


Los Angeles Office: 601 Jewelry Trades Building, Los Angeles, California 











SHOULD SMALL BANKS 
HAVE TRUST DEPARTMENTS? 


HE basic material for this discus- 

sion derives very largely from sur- 
veys and reports on trust departments 
under $5 million assets made by the 
Committee on Smaller Trust Depart- 
ments of the Pennsylvania Trust Sec- 
tion. What we found to be true in 
Pennsylvania appears, from the many 
letters received, to be typical of other 
states as well. 

Of our 387 trust departments almost 
80% had assets under $5 million and 
54% had assets under $1 million each. 
We small department men were well 
aware that the total assets of all of us 
might, perhaps, not equal the total 
assets of a single one of our very large 
departments. We don’t ring very loud 
on the cash register. 


But an aspect that we all too fre- 
quently overlook is why the small 
trust department is important and why 
it deserves attention. These depart- 
ments, scattered all over the land, im- 
pinge upon the lives and affairs and 
well-being of a host of people; outside 
the great urban centers these depart- 
ments are just as important to our 
people as the large departments are to 
theirs. Furthermore, outside the cities, 
these small departments are the criter- 
ion by which the trust business is ad- 
judged and it is the duty of every one 
of us, great or small, to see to it that 
our business shall bear the highest 
reputation we can give it. We must all 
recognize not only the economic but 
just as fully the political and social 
potentialities of a business which is, of 
all business, the most personal, the 
most human. All too often, it seems to 
me, we miss our opporiunities in this 
direction. 

In President Conant’s “Education in 
a Divided World,” this paragraph 
seems most apropos: “The last thirty 
years have taught us that modern in- 
dustry and trade do not proceed in a 


From address before A. B. A. Mid-Winter Trust 
Conference, Feb. 7. 
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social vacuum and that human beings 
do not behave like economic symbols. 
We must analyze our problems not only 
as economic questions but in terms of 
human emotions, of social ideals and 
the relation of these ideals to a well- 
formed picture of the future of the 
nation.” In these two sentences Presi- 
dent Conant has epitomized the true 
function, the high mark of an ideal 
that we in the trust business will do well 
to emulate. 


Highlights of Survey 


In our enquiry into the small trust 
departments, we encountered one great 
difficulty in disparity of size. A fifty 
million dollar department does not 
differ so greatly from a hundred million 
dollar department but a five million, 
or even a three million department, is 
an altogether different breed of cats 
from the half or quarter million dollar 
one. Five million dollars trust assets 
may not sound like much but in the 
country ten million dollar bank it is an 
important part of the bank. Usually 
this disparity spells the difference be- 
tween a department which is, though 
small, active, aggressive and well con- 
ducted, and a department which is 
carried along as a side-line, an un- 


wanted stepchild. 


Next we enquired into the question 
of profitable operation. Some of our 
brethren took leave of reality and 
soared into the world of imagination. 
Seventy per cent of all departments 
under five million reported operating 
at a profit. One third of those with 
less than $200,000 assets likewise re- 
ported profit. How this miracle is ac- 
complished, deponent saith not. 

Finally we enquired, “if your depart- 
ment is not profitable, what are you 
going to do about it?” Right here we 
got the surprise of our lives for at the 
time of the enquiry nine had recently 
closed, nine were in liquidation and 
fourteen others actively considering 


Trust Officer, Warren (Pa.) Bank and Trust Company 


closing. Thus, of our three hundred 
small departments over ten per cent 
had either left town, or were packing 
up the dishes or had called, up the 


moving van. 
Interpreting the Results 


What makes some small departments 
click merrily along while others do not? 
To answer this question let us analyze 
some of the difficulties. 

First. Many small trust departments 
were opened around the early twenties 
when taxes were negligible, laws and 
regulations few and clear, high grade 
five and six per cent bonds and mott- 
gages readily available. So the banks, 
naturally enough, took on trust powers 
under these favorable conditions and 
handed out trust service along with 
calendars, blotters, cut-glass inkwells 
and other alleged impedimenta of good 
will. But now the picture has changed. 
Not only has income declined but the 
required skill, cost of operation and 
potential liability have drastically risen 
so that the small department, limited as 
to field for business, finds itself ground 
between the upper and nether mill. 
stones. 


Second. Because, at inception, the 
risk was small, operation simple and 
no intent to do an extensive business, 
many departments were opened where 
there is not, as we know it today, sufl- 
cient potential business. Many small de- 
partments still go along on the original 
premise. They are small and they have 
no ambition to be otherwise. But they 
are perfectly sound. 

Third. This paucity of business leads 
many a small department into funda- 
mental errors in obtaining and accept 
ing new business. Laboring under the 
delusion that all is grist that comes 10 
the mill they accept accounts on which 
they will lose money; accounts that 
were sent them because they were 100 
troublesome for someone else. I heat 
it said that banks have _ barely 
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scratched the surface of our business 
because we get only some 15% of all 
estates. This is sophistry of the most 
sophisticated sort. A large part of the 
remaining 85% we don’t want. Certain- 
ly not unless we get adequately paid for 
it—and we aren’t going to. 


I’m talking now about the small de- 
partment. I do not mean to intimate 
that we should refuse every estate in 
which we do not see a profit, for in 
many cases we have a moral obligation. 
But when we take these estates let’s 
know they mean a lot of hard work and 
a financial loss and then take them any- 
way. An estate is entitled to a sound 
administration at a reasonable cost. 
But the stockholders are entitled to a 
reasonable return upon the capital they 
have provided to make this service pos- 


sible. 


Fourth. The small bank does not 
have a continuous flow of estates to 
provide substantial fees. And yet many 
of them, in their anxiety for business, 
are led into the fallacy of doing all of 
the work, providing the know-how, 
bearing the responsibility and then 
sharing their fee with that good old 
friend of the family, the cofiduciary. 
Out of the window goes any vestige of 
a profit. 


Fifth. Finally, we come to lack of 
adequate manpower. In the palmy days 
of yesteryear there was by no means 
our present complexity of operation 
and responsibility. In the country, the 
attorney took care of the relatively 
simple legal matters, the bank did the 
accounting and was responsible for in- 
vestment and distribution. What about 
today? Why should the local attorney 
give business to the bank if he has to 
tun the whole show? He may as well 
suggest a private executor and then 
charge—and earn—about twice the 
fee, 


So if the small bank is going to get 
what we euphoniously call “co-opera- 
tion from the bar,” the bank has got 
lo come up with a capable trust de- 
partment. You hear much said about 
country attorneys not wanting to ap- 
point banks. My experience has been 
that the best attorneys—and they are 
the busiest and best source of business 
—are only too glad to name the bank 
and relieve themselves of detail once 
they feel sure the bank will do a first- 
class job. 


The trust officer of the small depart- 
ment—he is the man who gets 95% of 
the new business—must know his way 
‘round. He must convince his prospect 
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that the estate will get first class service 
and he must lay before the prospect a 
sound plan as to how this wi!l be ac- 
complished with minimum tax and ex- 
pense. 


Very often the small bank does not 
have income to provide adequate salary 
to attract competent men. So the larger 
estates go either to a private executor 
or the large city bank. : 


What of the Future? 


Our concern is, I think, with the 
small department that wants to main- 
tain or expand its present business or 
perhaps the bank that wants to go into 
the trust business,—and a great many 
do. I will mention the things we have 
in mind whereby the State Trust Divi- 
sion can be of assistance. 


First. We intend to _ encourage, 
through our eight Group Fiduciary As- 
sociations, much greater interest and at- 
tendance on the part of small depart- 
ments at the group and state meetings. 
We intend to provide speakers and pro- 
grams particularly fitted to their needs. 


Second. Our Committee on Trust Op- 
erations, headed by George Robinson, 
has done an outstanding job of pro- 
viding forms for docket, accounting in- 
vestment review and many others. 
These are especially fitted to the needs 
of small departments. It will be part 
of our work to see that they are under- 
stood and used. 





Third. Our Legislative Committee is 
going thoroughly, though cautiously 
into the possibility of consolidation of 
small departments or participation of 
several in one central county or zone 
department. 


Fourth. The small department must 
either depend upon some outside source 
for investment help or, as is more fre- 
quently the case, invest with utmost 
conservatism in governments and high- 
grade mortgage. I need hardly tell you 
that a return of 244% (less the cus- 
tomary 5% on income) does not elicit 
paeans of praise or loud hosannahs on 
the part of the beneficiary, nor does it 
tend to build new trust business. So we 
are now investigating the possibility of 
investment counsel with the hope that 
this may be adequate yet not burden- 
some in cost. 


Finally, we hope to select men from 
the Committee who will have the time 
and ability to conduct meetings limited 
to the small departments somewhat 
along the lines of those conducted two 
or three years ago by Gilbert Stephen- 
son. Here, manifestly, the objective is 
to get the departments to make a fact- 
ual study of their individual situations 
and to determine to what extent, if at 
all, they wish to expand their trust de- 
partments. 

Thus far, I have been pretty much 
occupied with the seamy side of life 
in a small trust department. To hear me 


—— ’ 
i pip tl T 


“You are no doubt aware of the fact that I hold two shares of the bank’s stock and that 

our annual stockholders’ meeting is this afternoon. Therefore, as your employer, I shall 

have to insist that you provide adequate replacement for my position while I attend the 
session.” 
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tell it, you would think that the small 
department trust officer plods to his 
weary toil, clad in the shirt of Nessus, 
wearing a crown of thorns. Nothing 
could be further from the truth—he is 


Complete 
having the time of his life and enjoying 
‘Trust every minute of it. 


Survey Necessary 


Service Banks must realize, and they are be- 


ginning to, that establishing a sound 
trust department is a long-haul affair. 
If a bank wants to expand its trust 
business, or go into the business, it is 
only common sense to find out how 
much potential business there is and 
how much of it can be obtained. The 
fundamental requirement is a factual 
survey by someone who has had small 
Lt department experience. This informa- 
oid Fl 5 | aT Op tion can easily be obtained from the 
pati ae probate and tax records. It ought to 

be done, perhaps with outside help, 

Sletcher Trust by one of the experienced officers be- 
cause in going through the records he 





Compan will be able to make a pretty good esti- 
yj mate of business and estates the bank 
INDIANAPOLIS might have had. These records, of 
Capital and Surplus $4,500,000 course, will give only part of the poten- 
tial for there are many other sources 

euldia cian: etiam tennaied apnrenenen of business. 








Then, the board of the bank should 





When your customers come to California 


you can assure them of the same friendly 
helpful trust service here at Security 
that you pride yourself on giving 


them when they are at home. 


TRUST DEPARTMENT 
Largest Trust Business In the West 


SECURITY-FIRST NATIONAL BANK 
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understand very clearly that business 
is not going to come rushing in over 
night. You are going to have to prove 
your worth to the attorneys and to the 
community generally. The bank should 
fully realize that when it embarks upon 
a program of this kind, there is no 
turning back and cutting down unless 
it is willing to lose most of the invest. 
ment it has made. It must, too, take into 
consideration the matter of competi- 
tion. Have you available or can you 
get a competent, full-time trust officer? 
There is just no use in thinking you 
can do with a part-time man who will 
be full-time as the business grows. The 
trust officer must be a man who loves 
the trust business, who eats, sleeps and 
dreams it. He must be a man, in the 
small department, who can go out and 
get trust business and then take first 
class care of it when it arrives. 


Asset to Community 


In closing let me say this. We have a 
great many small departments, especi- 
ally in the two to five or six million 
class, that are small in assets, only be- 
cause their field of business is small. 
Here you will find departments run by 
capable, hard-working men, right up on 
their toes. These departments do a 
bang-up good job, they are a credit 
to their banks and an asset in the com- 
munity. What’s more, they are sub- 
stantial earners, not only in good will 
and the intimate relations of trust 
service, but in profit as well. 

Within its scope, it seems to me that 
a good small department does just as 
good a job as the large department 
from the city. A small department has 
adequate records, tax accounting and 
investment service to meet its needs. It 
does a first-class job because when it 
doesn’t it will get support from neither 
attorneys nor people of the community. 
And we in the country have the best 
thing of all. Our customers are neigh- 
bors and friends we see on the street 
every day; we know them and their 
children by first names and for them 
we have a sincere personal regard and 
you can bet your bottom dollar we 
aren’t going to let them down. 

A A A 

“To take from one, because it is 
thought that his own industry and that 
of his father’s has acquired too much, 
in order to spare to others, who, oF 
whose fathers have not exercised equal 
industry and skill, is to violate arbr 
trarily the first principle of association 
— the guarantee to every one of a free 
exercise of his industry, and the fruits 
acquired by it.” — Thomas Jefferson. 
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CUSTOMER RELATIONS PANEL 


THREE APPROACHES STRESSED 


NEW Look at Customer Relations 
aM wes the subject of a panel discus- 
sion at the A.B.A. Mid-Winter ‘rust 
Conference, under the leadership of 
Earl S. Mac Neill, vice president of the 
Irvinc Trust Company, of New York. 
The topic was approached from the 
viewpoints of management, new busi- 
ness and personnel. — 


Mr. Mac Neill sharply defined the 
limits of the discussion: “Customers are 
the people by whose opinions and needs 
—and consequent patronage, or lack of 
it—we prosper or fail. Customers for 
the purpose of this discussion are of 
two kinds, existing and prospective. We 
are concerned with those who come into 
our place of business with some inten- 
tion of becoming customers, and with 
those who come within the first two 
classes of people.” 


Management Customer Relations 


The attitude of management toward 
the employees must be right before the 
employees’ attitude toward the customer 
can be right, according to Walter Ken- 
nedy, president of the First NATIONAL 
BANK, Montgomery, Alabama. “Man- 
agement owes certain obligations to its 
staff which are fundamental and a suc- 
cessful program requires the constant 
everyday leadership, participation, and 
example of top management.” 


Mr. Kennedy said that a trust officer 
must say ‘no’ more often than he can 
say ‘yes,’ and noted that if he has the 
quality of inspiring confidence, his de- 
cisions will be accepted without protest 
in the belief that they are fair and just. 
“The trust officer should also inspire 
confidence on the part of the staff 
that he knows what he is doing, and 
that his management of the depart- 
ment is wise and equitable. 


“A feature of the personal trust busi- 
ness that distinguishes it from most 
other businesses is the fact that it is 
truly personal in every sense of the 
word, A person who does not instinc- 
tively like people, and who is not gen- 
uinely interested in people, cannot be 
expected to be successful in dealing 
with personal trust customers.” 


Trust customers were divided in two 
classes by the speaker: people of means 
who have accumulated wealth and who 
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wish to preserve its value and earning 
power for themselves and their ultimate 
beneficiaries, and beneficiaries who have 
been designated by someone else to re- 
ceive the benefits from it. “It seems to 
me,” he said, “that the essential quality 
for a trust officer in dealing with the 
first type—the man or woman with in- 
vestment experience—is assurance. This 
assurance must grow out of confidence 
that the trust officer must have in his 
technical qualifications. Secondly, he 
must have the assurance that is the by- 
product of a good basic education, the 
ability to converse easily with customers 
without embarrassment, and without an 
inferiority complex. 


“It is not, however, the relationships 
with the experienced business man or 
woman that is the more difficult of our 
problems. It is the relationship with 
that larger group of trust customers who 
know but little of the complexities of 
trust business. 


“Most people are suspicious of things 
they do not understand. The ability 
to view the situation from the other 
person’s viewpoint is a tremendous as- 
set for a trust officer, and the ability, 
willingness, and patience to explain a 
difficult subject in easy to understand 
language has saved many from criti- 
cism. 

“In addition to the ability to inspire 
confidence,” Mr. Kennedy continued, 
“bank management wants in trust off- 
cers self-confidence and courage enough 
to take responsibility for decisions. We 
want a trust department that we can 
unhesitatingly recommend to our clos- 
est friends and best customers, with 
the knowledge and belief that they will 
be well served and will be grateful to 
us for having suggested the arrange- 
ment.” 


New Business Promotion 


Speaking on “A New Look at Cus- 
tomer Relations from the New Business 


Standpoint,” Towner Phelan,* vice 
president, St. Louis Union Trust 
Co., said: “Although we advertise 


extensively and maintain a new busi- 
ness department to solicit trust business, 
I believe that it would be no exaggera- 
tion to say that the relations of a trust 





*Due to Mr. Phelan’s illness, his paper was de- 
livered by Harve H. Page, second vice president, 
The Northern Trust Company, Chicago. 





institution with its existing customers 
is the most important single factor in- 
fluencing the amount of new business it 
will acquire.” 


The necessity for maintaining good 
customer relations as a prerequisite to 
new business efforts was stressed in the 
paper. “The influence of satisfied and 
dissatisfied customers and beneficiaries 
is not limited to their own personal 
business. Whether their attitude towards 
the company is favorable or unfavor- 
able will influence other people—their 
relatives, friends, and acquaintances. A 
substantial portion of our new business 
that is not derived directly from exist- 
ing customers and beneficiaries comes 
from them indirectly—from individuals 
who have been influenced by them.” 


Advancing his thesis that making 
customers aware of good service is a 
vital part of customer relations, the 
speaker stated that many transactions 
that are in the customer’s interest may 
appear in an entirely different light to 
the customer “We regard good customer 
relations as the foundation of our new 
business efforts. We believe that no 
amount of advertising and new busi- 
ness effort will prove fruitful unless the 
general balance of public relations is 
on the favorable side.” 


Personnel and Customer Relations 


Swayne P. Goodenough, vice presi- 
dent of the LincoLn RocHEsTER TRUST 
Company, Rochester, New York, stressed 
the importance of cooperation from 
the whole bank in conducting trust per- 
sonnel training programs. “The public 
relations, as well as the customer rela- 
tions, of any bank’s trust department 
cannot function apart from the public 
relations program of the entire institu- 
tion. Personnel relationships are par- 
ticularly influenced more by institution- 
al policies than departmental. 


“Although public relations must be 
institutional, trust departments do play 
a definite part in the institutional pro- 
gram. Within your organization, are 
your contacts with other departments 
such that they enlist the whole-hearted 
cooperation of the banking family? Do 
you, as trust officers, keep informed and 
interested in the general business of the 
bank? Your connection with your insti- 
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tution is a very important two-way 
street.” 


Mr. Goodenough felt that the most 
important factor in good customer rela- 
tions is employee teamwork. “You, Mr. 
Trustman, are part of a team,” he said. 
“If every person in your trust depart- 
ment could see trust work as you see 
it, make the contacts you make, get the 
kick out of it you do, you’d have fewer 
mistakes made in the bookkeeping unit, 
fewer nasty remarks made by someone 
answering telephone calls from your 
favorite customer, or a hundred and 
one other things that go wrong when 
you aren’t handling the situation. 


“How far down the line do you 
stimulate this team spirit? That’s the 
answer for your customer relations pro- 
gram. 


“How shall we go about building a 
team, sellirig these associates of ours on 
the trust business? Compensation must 
be adequate. Method of payment, the 
timing of increases, pension plans, em- 
ployee dividends, compensation for new 
business, payment for suggestions—all 
of these monetary arrangements are 
basic .They spell security for the indi- 
vidual and, you will note, all have to 
do with institutional policies. 


“But even more important,” Mr. 
Goodenough continued, “is to keep your 
staff informed as to the overall nature 
of your business and the importance of 
their individual contributions. Use 
prompt recognition of good service and 
a well-defined promotion policy. 


“Team play also suggests that you 
introduce prospects or new customers 
around the department and to other 
people in the bank. Sell them your 
team-mates. It won’t hurt your personal 
prestige and the additional contacts will 
make your customer feel more secure 
and at home with your business family. 


“You may think these are simple, 
trifling things, but these are the tre- 
mendous trifles that put the human in 
human relationships. That human un- 
derstanding you have for beneficiaries 
—devote some of it to the home team 
and it will pay dividends.” 


In conclusion, Mr. Mac Neill com- 
mented briefly on the speakers’ talks, 
and stressed the value of the Trust Divi- 
sion’s booklet entitled “Staff Relations 
With Trust Customers.” The manuals 
for use with the booklet were discussed 
and the procedures advocated were re- 
viewed, with particular emphasis on the 
value of this type of program to the 
smaller trust department. 
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To Advise on Philanthropy 
Charles N. Won- 


acott, for 17 years 
Treasurer of the 
Board of National 
Missions of the 
Presbyterian 


Church, has _be- 





come associated 
with CENTRAL 
HANOVER BANK 


CHARLES N. WONACOTT 


AND TrRusT Com- 
PANY of New York as consultant in 
the field of philanthropy. Mr. Wona- 
cott has devoted almost his entire life 
to community service projects. For 
more than 20 years, Central Hanover 
has maintained a _ Department of 
Philanthropic Information and _ the 
bank has developed one of the most 
comprehensive libraries in the world to 
assist benefactors in wise public giving. 
Mr. Wonacott’s services will be avail- 
able to all interested in philanthropy. 
A A A 
“Selling Life Insurance and Trust 
Business under the 1948 Revenue Act” 
was the subject of the January meeting 
of the Philadelphia Life Insurance and 
Trust Council. A. M. MecNickle, vice 
president of Fidelity Trust Company, 
Pittsburgh, was the speaker. 
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TRUSTMEN AND SUPERVISORY AUTHORITIES 


TRUST DEPARTMENT RELATIONSHIPS EXAMINED 


HE examination of a trust depart- 

ment is no longer a mere physical 
verification of trust assets, but now 
properly includes an analysis of policies, 
systems, and functions, declared James 
W. Allison, vice president, EQUITABLE 
Trust Company, Wilmington, Del., in 
an address before the 30th Mid-Winter 
Trust Conference of the American 
Bankers Association on February 8. 
Reviewing the developments in rela- 
tions between trustmen and _ supervis- 
ory authorities since 1935, Mr. Alli- 
son echoed their common objective as 
expressed by one trust examiner: 


“We are both seeking to help all 
trust departments in the country, re- 
gardless of size, to provide the best 
possible trust service to those who es- 
tablish and to those who are benefici- 
aries of trust accounts, with safety to 
the institution and at a_ reasonable 
profit.” 


Citing the establishment in 1946 of 
a sub-committee of the Trust Division’s 
Committee on Trust Policies, called the 
Committee on Supervisory Matters, Mr. 
Allison expressed indebtedness to the 
National Association of Supervisors of 
State Banks, for the successful launch- 
ing of the committee, of which he is 
chairman. A representative and alter- 
nate of the Association were designated 
to work in liaison with the Committee. 
Each of the three federal supervisory 
agencies subsequently designated a rep- 
resentative and an alternate. The most 
recent meeting was held on January 25, 
1949. Mr. Allison then introduced the 
participants in this all-day session, who 
made brief comments on the subject. 


J. L. Robertson, Deputy Comptroller 
of the Currency, stated that “any bank 
which does not feel that it can afford 
to operate a trust department intelli- 
gently and efficiently, can not afford to 
Operate one at all. It is far better in 
the long run to furnish good fiduciary 
services for adequate fees than to per- 
mit the pressure of competition to lead 
to inadequate fees and consequent poor 
service, 


“I believe that many trustmen tend 
to be too much on the defensive. For 
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example: they are inclined to shy away 
from discussions of operating profits. 
One hears the complaint that a trust 
department is unprofitable, and fre- 
quently this is the result of superficial 
or arbitrary accounting and a failure to 
realize the inter-relations of a bank’s 
departments as parts of an integrated 
institution. 

“I know of no reason why you 
should not point out the benefits de- 
rived by a bank from the depositors 
and borrowers, who are attracted to it 
through the trust channel, and who are 
held by the same attraction,” Mr. Ro- 
bertson said. “It is not entirely a coin- 





Freeman Gilbert, chief examiner, Kentucky 
Banking Department, with J. Anton Conner, 
chief examiner, Federal Deposit Ins. Corp. 


cidence that in the larger cities the great- 
est growth of banks in recent years has 
been among those having trust depart- 
ments. 


“Furthermore, in. many well-man- 
aged banks, the trust department is 
properly a valuable source of informa- 
tion for both lending and investing op- 
erations as a result of its constant study 
of current investment trends, opportuni- 
ties, and dangers, as well as its work 
with equity securities and specific busi- 
ness interests. Intelligent loan and in- 
vestment officers can utilize that knowl- 
edge profitably and yet avoid any ele- 
ment of self-dealing or conflict of inter- 


est or violation of confidential relation- 
ships. 

“T am not advocating that a part of 
the profits from loans and investments 
be allocated to the trust department in 
order to enable it to show a book profit. 
Likewise, I am not advocating that in- 
efficient, incompetent and truly unprofit- 
able trust departments be continued on 
the theory that all operating losses are 
offset by hidden intangible benefits. 
My thesis is simply that trust officers 
as well as all other officers and directors 
should see all the departments of the 
bank as parts of a.: integrated organism, 
and realize the benefits which each can 
derive froni the others under intelligent 
and constructive management. 


“T think I could convince a fair 
number of those directors and officers, 
that substantial benefits .would result 
from giving their trust departments a 
little more of their time and attention 
and backing, for it is my conviction 
that if a trust department is given the 
leadership and the support which it 
merits, and if the solid benefits which 
it can contribute to the other depart- 
ments of a bank are fully analyzed, 
understood, and utilized, it can be a 
source of great strength in a sort of 
reciprocal arrangement which buttresses 
every part of a balanced financial insti- 
tution, and makes it capable of render- 
ing maximum service to its public.” 


Addressing himself to cooperation be- 
tween trustmen and supervisors, L. K. 
Elmore, deputy bank commissioner of 
Connecticut, commented: “this is a joint 
yenture in bank management. The 
supervisors’ part calls for a strict adher- 
ence to basic and well-proven supervis- 
ory principles, an alertness to the mean- 
ing of present problems, and an ability 
to relate present trends and conditions 
to our fundamental principles. In effect, 
a vigorous, productive, and alert super- 
vision which I hope can continue to 
help our dual system of banking to 
function smoothly and soundly for the 
benefit of the public. 


“Enlightened supervision is light su- 
pervision, a goal that can only be 
reached by full two-way cooperation 
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such as is evidenced in the program of 
the Committee on Supervisory Matters. 
This means we shall not atempt to as- 
sume the management of banks, that 
we shall not strive to legislate good 
management. It also means that exam- 
ining policies should not restrict banks 
in the exercise of sound practices.” 

Speaking for the Federal Deposit In- 
surance Corporation, J. Anton Conner, 
chief of its Review Section, stated that 
the reports of examination of trust de- 
partments of more than three thousand 
fiduciary institutions throughout the 
country “reveal a lack of uniformity in 
methods of accounting and operating 
procedures, and differences in the na- 
ture, extent, and effectiveness of safe- 
guards employed to preserve and pro- 
tect trust assets. 

“For example: We find among other 
things that in numerous instances trust 
examiners have had occasion to com- 
ment about certain specific protective 
safeguards against losses and _sur- 
charges which might appropriately be 
called the three A’s—audits, asset re- 
views, and administration folders, 
dockets, digests, or history records. 

“As a result of the conferences with 
the Committee on Supervisory Matters, 
various other committees of the Trust 
Division are endeavoring to work out 
ways to help trust institutions to help 
themselves, and thus, to help prevent 
losses and surcharges through fiduciary 
operations.” 

The fourth participant at the meeting 
was Robert C. Masters, of the division 
of examinations of the Federal Reserve 
Board, whose comments were unavailable. 


TRUST ADVERTISING 





The chief function of trust advertis- 
ing is not as a selling force or an edu- 
cational medium, but as a means of 
reaching potential customers, with the 
aim of establishing personal contact 
which might lead to actual trust busi- 
ness, according to John B. Mack, Jr., 
deputy manager of the American Bank- 
ers Association, manager of the A.B.A. 
Advertising Department and director of 
its Public Relations Council. 


Speaking before the 30th Mid-Winter 
Trust Conference, Mr. Mack said: “Far 
too many ads have no apparent mission 
in life. This aimlessness doesn’t mesh 
at all with the simple fact that the basic 
function of trust advertising is to estab- 
lish contacts and lead up to personal 
interviews.” He felt that the three keys 
to effective trust advertising are: 


(1) Reach the people you want to 
serve. 


(2) Use appeals that ring the bell 
from the prospect’s point of view. 


(3) Repeat and repeat and repeat. 


“It’s not enough to do one of these 
things,” he said. “The only winning 
combination is to reach the right people 
with the right appeal over and over 
again.” 

“The trust services which will re- 
ceive the lion’s share of attention in 
1949 according to the A.B.A. Trust 
Division’s first national study of trust 
advertising: executorships; trusts under 
wills; living trusts; estate planning; 
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will making; educational; managing 
agencies; safekeeping; life insurance 
and institutional trusts. 

“Answers to the question, ‘What do 
you think is the big job to be done by 
trust advertising in 1949?’ rated as 
follows: educate the public on trust 
services; stress advantages of bank over 
individuals; convince public that corpo. 
rate trustee is no more expensive; show 
necessity for estate planning; stress im. 
portance of making wills; show that 
banks welcome small trusts, and call 
attention to importance of will revision.” 


Of the subject of appeal, Mr. Mack 
said, “Far too many trust advertise- 
ments are projected from our point of 
view, instead of the prospect’s. Reader- 
ship figures are discouraging. More 
than 50 per cent of bank display ads 
have a readership of one per cent or 
less, and 80 per cent have readership 
under five per cent. It can’t be that the 
trust subject has no general interest. 
The trouble must lie in the way the sub- 
ject is presented. 


Ads Should be Positive 


The speaker pointed out that there is 
one thing people want to know about 
trust service more than anything else: 
“What will it do for me?’ and felt that 
the effective trust ad should show people 
a positive advantage, that is, gaining 
something pleasant that they want such 
as freedom from care and worry, finan- 
cial independence, saving of money, 
security for self and family, more 
money, respect of others, more leisure, 
pride of accomplishment, greater suc- 
cess in business, and happiness. 


A chief criticism of current trust ad- 
vertising was that there is not much 
emotional copy despite the fact that 
emotion is far more powerful than rea- 
son as an appeal. Trust services lend 
themselves to the emotional appeal be- 
cause they deal with people and their 
hopes, plans, and ambitions. 


Mr. Mack stressed repetition for ef- 
fectiveness. “Trustmen don’t like to re- 
peat. They want a nice, fresh appeal in 
each ad. But it’s not good advertising. 
It’s a truism in the advertising agency 
business that when a client starts get- 
ting tired of a slogan or an appeal, 
the client’s customers are just starting 
to get it. It’s that continuous repetition 
that drives ideas into the human mind, 
and it is repetition that is the very 
foundation of successful advertising.” 
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(Continued from page 86) 


ard of compensation will be imposed. 
Thus, if the subject is not attended to 
in the draft a permanent and continuing 
injustice is wrought. 


Two things are needed to avoid this 
unhappy result of drafting neglect. The 
first is frankness; the bank must force 
a discussion and lay the subject at rest 
in a completely fair manner. The second 
is courage; courage to decline any tre- 
mendous responsibility unless the com- 
pensatory arrangements are reasonable 
and satisfactory; courage to tackle that 
responsibility wholeheartedly if com- 
pensatory arrangements and legitimate 
protective provisions are available. 


The Small Account 


I come to the second type of situa- 
tion with which we are certain to have 
increasing familiarity. A man or wo- 
man of comparatively modest means 
undertakes to use the inter vivos trust 
or a testamentary trust as a working 
tool for the protection of his family. 
The trust may be a combination of 
cash, securities, insurance policies, even 
real estate. But the significant and 
troublesome fact about it is that the 
aggregate amount is unworkably small. 


In a metropolitan bank no problem 
is created. The Common Trust Fund has 
turned out to be a good answer. The 
advantages of broad diversification and 
concentrated management of a limited 
number of investment items have proved 
themselves in practice. Use of the Com- 
mon Trust Fund should be extended as 
widely as possible. 


Yet it will be a long time before the 
small bank can properly use this valu- 
able device. How are we to solve this 
practical and thorny problem? There 
are some, like Alec Stevenson, who 
believe the investment trust to be a 
fruitful answer. I have made it my 
business to study this type of fiduciary 
operation carefully and at first hand; 
particularly with relation to the use 
of the so-called Boston type investment 
trust of the open-end variety. I have 
also been collecting the viewpoints of 
men in the field. It seems clear to me 
that, if some way can be devised to 
separate the sound investment trust op- 
erations from those which contain ele- 
ments of danger, there is much in what 
Alec Stevenson says and a proved and 
growing need may be satisfied by the 
discreet use of this new medium. 
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We shall have to use abundant pru- 
dence, discretion and intelligence in the 
process of selection. Every bit of the 
valuable tradition of the Prudent Man 
Rule must be observed and applied. 
Certainly one can’t expect a generic 
blessing of this new type of security, 
without proper safeguards. Then there 
is the problem of legality. In some 
cases, it may be necessary to procure 
amendment to the governing instrument. 
In some jurisdictions a statute may be 
necessary. In Massachusetts, the Pro- 
bate Judges have declared informally 
but unanimously that fiduciary acquisi- 


additicns 15 scworal otha 
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tion of this type of investment will 
not be a breach of trust, provided it 
otherwise meets the standard laid down 
for trust investments in our Common- * 
wealth. Possibly other Prudent Man 
Rule States will follow the imaginative 
lead of Massachusetts in this respect. 
And there are signs in a number of 
states that courts of appeal will eventu- 
ally reach the same conclusion. A no- 
table step forward has been taken by 
the Court of Appeals in Ohio within 
the past month.* There are also em- 
phatic signs that more in your profes- 





*See page 128 for report on Rees case. 
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sion would like to have this matter 
cleared up in favor of appropriate pur- 
chases of this type of securities.** 
As we reflect upon these two general 
types of situations, i.e.: the complex 
managerial type and the small trust, 
we can scarcely fail to conclude that 
standardized procedures as to admini- 
stration and compensation are just not 
practicable or desirable. At one end 
of the line you must have a perfectly 
flexible and variable arrangement. At 
the other end, i.e.: where you are ad- 
ministering a rather small trust port- 
folio and it is participating in a Com- 


**See T&E, Nov. 1947, pp. 428, 430. 
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mon Trust Fund, or, alternatively, when 
it is invested in part, at least, in the 
shares of an approved investment trust, 
your labor and mechanical worry are 
clearly reduced and your compensation 
may have to be at a minimum. 


Indeed one begins to wonder whether 
standard schedules of compensations 
are worth very much in any depart- 
ment of the modern trust profession. 
And this, you observe, is the mark of 
a profession as contrasted with a busi- 
ness. Thank Heaven, the Robinson Pat- 
man strictures and other injunctions of 
price controls are not applicable to 
service industries or professions like 
yours and mine. 


Investment Review Procedure 


The review of trust portfolios does 
not follow any uniform rule of fre- 
quency through the banks in the United 
States. But because of a number of 
practical problems the period of review 
is becoming too widely separated. And 
what really worries me is that, speaking 
broadly, all trusts come up for review 
pretty much in one category, that is to 
say, that the system is not very selec- 
tive or flexible in its nature. 


Uniformity in this area is a positive 
vice. Perhaps we shall have to find 
methods of delegation by the all import- 
ant trust committee, to sub-committees, 
or standing committees, of which indi- 
vidual members of the trust committee 
may be designated as chairman. Any 
full legalization of this type of pro- 
cedure may involve arrangements with 
the Governors of the Federal Reserve 
System and may create quite a depar- 
ture from what may now be called old- 
fashioned trust department procedures. 


The key to any new procedures in 
this area must be the process of original 
analysis and allocation. Some person or 
committee of persons in the bank must 
be charged with a careful and thorough 
analysis of the problems of the trust 
in question and with a delineation of 
the routine which ought to be followed 
in its administration. That person or 
those persons must not, moreover, be 
restricted to any sort of uniformity. If 
the trust has been planned as part of 
a team operation in which the bank 
has been especially active, that process 
of allocation will be correspondingly 
simplified. In any event it will not, how- 
ever, be sufficient, much longer, to carry 
on as we have in the past, placing the 
trust committee in a bottle neck posi- 
tion in all of our procedures, well aware 
that the trust committee just cannot, 





physically, undertake the actual super. 
vision which in theory it is supposed to 
assume. 


Perhaps you have gathered the main 
intent of my message. First you are pro- 
fessional people and you will expand 
the effectiveness of your contribution to 
this Republic if you will seek, especially 
in matters of co-trusteeship, to “team 
up” with your professional brethren at 
the bar as true co-equals. Second you 
must overhaul many of your proced- 
ures; of analysis, of administration, of 
investment, and of compensation if you 
are to reach full professional effective. 
ness in the trust world that lies ahead. 
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Cost-Of-Taxes: Up 557% 


The proposed Federal budget of 
$41,850,000,000. for the year 1950 
focuses attention on the high price of 
peace and government. This equals 
more than five times the federal ex- 
penditures of 1923, four years after 
World War I, and is still forty-three 
per cent of the total at the peak of all- 
out war expenditures. 


The cost of all government-federal, 
state and local—climbed to six-and-a- 
half times its 1923 total by 1947, or 
an increase of 557% during the period 
when the cost-of-living (before taxes) 
had increased by 40 per cent. Largest 
“items” in the new federal budget are 
for National Defense (34% of total fed- 
eral costs), International affairs (19%) 
and Veterans programs and Debt In- 
terest (13% each). Direct taxes on in- 
dividuals are expected to account for 
43c of each dollar collected, and taxes 
on corporations for 28c. 
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Stable Interest Rates 


Interest rates during 1949 will prob- 
ably remain comparatively stable at 
about present levels and sales of Gov- 
ernment bonds to the Federal Reserve 
banks will be substantially less than 
during the past year, concludes the 
annual review “United States Govern- 
ment Securities and the Money Market,” 
published by the Bankers Trust Com- 
pany of New York. 


The Bank finds no further need for 
credit restraints at the present time, 
since the post war inflationary boom 
has passed its peak and slackening of 
industrial production and a moderate 
decline in business activity also appear 
to be in prospect. 


“Some reduction in demands for 
credit and investment funds is antici- 
pated, and it is reasonable to expect 
that sales of Government bonds to the 
Federal Reserve banks will be consider- 
ably less than in 1948. Unless there 
should be another period of scare sell- 
ing, the volume of Reserve bank pur- 
chases will probably not create any se- 
tious credit problems,” the Bank states. 
“On the other hand, if the demand for 
Government securities remains strong, 
the Federal Reserve banks are no doubt 
ready to sell Treasury bonds in sub- 
stantial amounts, if necessary, to pre- 
vent an undue rise in prices. It seems 
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likely, therefore, that prices of Treasury 
obligations will move in a comparative- 
ly narrow range.” 

No sharp business recession is anti- 
cipated, according to Bankers Trust 
Company, although the bank caufions 
that it is impossible to foresee how fast 
or how far the decline in prices and 
business activity may go. “A squeeze 
on business profits through higher taxes, 
higher wages, and lower prices, could 
lead to larger cutbacks in capital ex- 
penditures than are now expected.” 
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Common Funds Yield 3.8 


The five common trust funds oper- 
ating in New York State in 1948 showed 
the aggregate book value of investments 
to have increased to over $15 million 
from somewhat under $12 million the 
year before, according to the recent 
report of the Superintendent of Banks. 
The percentage distribution of assets 
was as follows: 


Uninvested cash _.......- 
i A 
Preferred stocks __. > ae 
Common stocks _........____-_.. 31.6 


Compared with the composition of 
the previous year, bonds showed an 8 
per cent increase, while preferred stocks 
declined 6 per cent and common stocks 
2 per cent, the report stated. The com- 
posite income distribution for the ac- 
counting year reflected an indicated re- 
turn of about 3.8 per cent based on the 
total amount invested by participants. 
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Business Census Due 


The nationwide Census of Business 
is to be conducted during the spring 
of 1949 by the United States Bureau of 
Census. The first since 1939 to cover 
distributive and service trades, it will 
provide statistical data on operations of 
about three million business establish- 
ments in 1948. 


Census Director J. C. Capt states that 
many businessmen who will be called on 
to report will consult their bankers for 
advice, whose assurance will be of great 
value. “This is a businessman’s census 
and he is the principal beneficiary.” 

Statistics to be published upon com- 
pletion will be summaries of selected 
characteristics for each kind of business. 





U. S. Public Payrolls 
Total public payrolls in the country 


reached $1,331,000,000 in October, 
1948, more than double the $649,400,- 
000 level reported in October, 1941, ac- 
cording to the Bureau of the Census. 

The Bureau said that of the 6,074,000 
persons on government payrolls in Oc- 
tober, 1948, 2,103,000 were civilian 
Federal employees, 962,000 were em- 
ployed by the states, and 3,009,000 in- 
cluding 1,289,000 teachers and other 
school employes, worked for local gov- 
ernments. 

State Governments and all major 
types of local governments had higher 
payrolls in October of last year than 
ever before, the Bureau disclosed. The 
state and local total amounted to $797,- 
900,000 for that month, an increase of 
7 per cent over April, 1948; 14 per cent 
over October, 1947; and 102 per cent 
over October, 1941. 


New Publicity Manual 


Bank publicity—what it is, where to 
find it, and how to prepare the news 
about banks for use of press and radio 
—is the subject of the new manual just 
published by the Public Relations 
Council of the American Bankers Asso- 
ciation as an aid to banks in this phase 
of their public relations activities. En- 
titled “There’s News In Your Bank,” it 
is the second in a series of studies in 
the public relations program of the 
Council. 

The manual includes a_ check list 
calling attention to more than a half a 
hundred activities in banks which lend 
themselves to news stories which news- 
papers will be glad to have. The news 
suggestions fall into five general sub- 
ject groups—affairs of the banks, affairs 
of personnel, news of banking services, 
ac’ ‘ities outside of the banks, and 
} .king opinion as expressed by offi- 
cers of banks. 

In addition to indicating what is news 
in a bank, how to create news, and 
what can be done with it, the manual 
discusses in simple terms, such things 
as the elements of a good news story; 
how to write a news release; how long 
such a release should be; methods that 
can be used in small towns, as disting- 
uished from practices in metropolitan 
cities; how to handle bad news; the 
use of pictures; and how to develop 
good relations with press and radio. 
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Supreme Court Decisions Create 


New Estate Planning Hazard 


N two far-reaching decisions rend- 

ered by the United States Supreme 
Court on January 17, the props have 
finally been pulled out from under the 
principle laid down in the cases of 
May v. Heiner, 281 U. S. 238, and 
Hassett v. Welch, 303 U. S. 303. These 
cases held that irrevocable lifetime 
transfers made prior to March 3, 1931, 
where only income was retained, were 
not includible in the gross estate of 
the grantor, even though the grantor 


died after that date. 


In the first case, Comm. v. Estate of 
Church, the decedent had created an 
irrevocable trust in 1924, from which 
he was to receive the income for life. 
Upon his death, the trust was to term- 
inate and the assets were to be distrib- 
uted to his children, and if no children, 
then to his brothers and sisters, or to 
their children. The Supreme Court ig- 
nored the question of whether the trust 
was part of the grantor’s estate be- 
cause of the remote possibility of re- 
verter by operation of law, and held 
that, because of the retention of in- 
come, the transfer in trust was one to 
take effect in possession or enjoyment 
at or after the death of the grantor, 
and therefore was includible in his 
gross estate. 

In the other case, Estate of Spiegel v. 
Comm., the Court took the occasion to 
extend the doctrine of Helvering v. 
Hallock, 309 U. S. 106, to remote pos- 
sibilities of reverter by operation of 
law. While this decision dealt singular- 
ly with the possibility of reverter by 
operation of law, the Court took cog- 
nizance of its adjudication in the 
Church case, and of the fact that sim- 
ilar issues were involved, notwithstand- 
ing that its ultimate decision in the 
Church case turned upon the fact that 
the grantor had reserved a life income 
to himself. 


Facts of Case 


The decedent, Spiegel, was a_ resi- 
dent of Illinois. In 1920 he created a 
trust of certain stocks, and named him- 
self and another as trustees. Under the 
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provisions of the trust agreement, the 
income was to be distributed to Mr. 
Spiegel’s three children, so long as they 
lived, and, upon their death, to their 
surviving children. The principal of 
the trust was to be distributed to the 
same beneficiaries and in the same 
manner as the income. The trust agree- 
ment was silent with respect to what 
disposition was to be made of the 
principal of the trust and any income 
which might have been accumulated 
thereon in the event that Mr. Spiegel 
were to survive all his children and his 
grandchildren. 


Because of this fact, when Mr. 
Spiegel died in 1940, the Commissioner 
took the position that under the con- 
trolling law in the State of Illinois, 
the property placed in trust would 
have reverted to Mr. Spiegel had he 
survived both his children and all his 
erandchildren. The entire value of the 
trust, together with the accumulated 
income (approximately some $1,140,- 
000), was assessed in the decedent’s 
estate. 

The Tax Court disagreed with the 
Commissioner, but the Seventh Circuit 
Court of Appeals reversed. The ap- 
pellate court held that section 811(c) 
of the Code was controlling, and that 
the possession or enjoyment provision 
required the inclusion in the estate of 
the value of the trust property and the 
accumulated income under the rule laid 
down in Helvering v. Hallock, since 
under the law of Illinois the trust 
agreement left the door open for a 
possible reverter of the property to 
Mr. Spiegel in the event he survived 
all of the named beneficiaries. 


Intention Not Controlling 


The taxpayer contended that Section 
8ll(c) imposes a tax only where it 
can be shown that the settlor’s intent 
was to reserve a contingent reversion- 
ary interest in the property to himself. 
The Supreme Court rejected this view. 
In like manner it rejected the conten- 
tions of counsel to the effect that the 
value of the reversionary interest was 


so small in comparison to the total 
value of the trust that the Hallock rule 
should not be applied. Finally, the 
Court disagreed with the third conten. 
tion of counsel to the effect that the 
Seventh Circuit had erroneously de- 
termined that under the Illinois law the 
principal of the trust would revert to 
the settlor, had all of the beneficiaries 
predeceased him. 


First, resorting to the decision in the 
Church case, Mr. Justice Black pointed 
out that the Hallock decision was con- 
trolling insofar as it related to the 
scope of the possibility of the posses- 
sion or enjoyment of property under 
Section 811(c). He went on to say that 


“the taxability of a trust corpus under 
this provision of § 81l1(c) does not hinge 
on a-settlor’s motives, but depends on the 
nature and operative effect of the trust 
transfer. In the Church case, we stated 
that a trust transaction cannot be held 
to alienate all of a settlor’s ‘possession or 
enjoyment under § 811(c) unless it 
effects ‘a bona fide transfer in which the 
settlor absolutely, unequivocally, irrevoc- 
ably, and without possible reservations, 
parts with all of his title and all of his 
possession and all of his enjoyment of the 
transferred property. After such a trans- 
fer has been made, the settlor must be 
left with no present legal title in the 
property, no possible reversionary inter- 
est in that title, and no right to possess 
or to enjoy the property then or there- 
after. In other werds such a_ transfer 
must be immediate and out and out, and 
must be unaffected by whether the grantor 
lives or dies.’ ” 


Apparently concerned about upset- 
ting the rule of stare decisis, and not 
quite certain that he had convinced the 
taxpayer of the Court’s position, the 
learned Justice felt it necessary to 
state further: 


“We add to that statement, if it can be 
conceived of as an addition, that it is 
immaterial whether such a present or fu- 
ture interest, absolute or contingent, re 
mains inthe grantor because he deliber- 
ately reserves it or because, without con- 
sidering the consequences, he conveys 
away less than all of his property owner- 
ship and attributes, present or prospective. 
In either event the settlor has not parted 
with all of his presently existing or future 
contingent interests in the property trans 
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ferred. He has theréfore not made that 
‘complete’ kind of trust transfer that § 
81l(c) commands as a prerequisite to a 
showing that he has certainly and _ irre- 
vocably parted with his ‘possession or en- 
joyment.’ ” 


Value Insignificant Both Ways 


The Court made quick disposition of 
counsel’s argument that the reversion- 
ary interest was of little value’ and 
therefore the principal should not be 
includible in the decedent’s gross estate 
at death. It succinctly stated that inclu- 
sion of a trust under Section 811(c) 
is not dependent upon the value of the 
reversionary interest.2 The Court was 
concerned not with the value of what 
was reserved to the settlor, but whether 
or not after the property was transferred 
the door was left open to a potentially 
dangerous tax evasion transaction. 


Again, the Court repeated that the 
principal question is whether or not 
the grantor retained a present or con- 
tingent right or interest in the property, 
so that full and complete title, posses- 
sion or enjoyment does not absolutely 
pass to the beneficiaries until at or 
after his death, holding that in such 
event the property is includible in his 
gross taxable estate at death. 


Turning to the third contention of 
counsel, namely that under Illinois law 
the principal of the trust would not 


In the dissenting opinion by Mr. Justice Burton, 
it is revealed that the actuarial value of the re- 
verter was approximately $70. The additional tax, 
incidentally, exceeded $450,000. 


*Citing Fidelity-Philadelphia Trust Co. v. Roth- 
ensies, 324 U. S. 108, 112; Comm. v. Estate of 
Field, 324 U. S. 118, 116; see Goldstone v. United 
States, 325 U. S. 687, 691. 














have reverted to the grantor had he out- 
lived the beneficiaries, the Court rec- 
ognized that a difficult problem was 
presented in state law. However, the 
eminent Justice observed that in the 
Meredith case* the [Illinois law had 
been fully discussed and explored be- 
fore three judges who were constantly 
required to pass upon questions of law 
of that state. The Supreme Court had 
no reason to question their qualification 
in interpreting the Illinois law and en- 
dorsed their conclusion. 


In spite of the vigorous and lengthy 
dissenting opinions* entered in these 
cases, the law now is that where, under 
the terms of a trust instrument, there 
is the slightest possibility, no matter 
how remote, of the principal reverting 
to the grantor under state law, the trust 
will become part of the grantor’s gross 
estate upon his death. Since the highest 
Court in the land has spoken, any 
remedy will have to be legislative, not 
judicial, and there is a suggestion of 
this in Mr. Justice Burton’s dissent. 


What to Do 


In the meantime, and without plac- 
ing any confidence in Congressional 
action mitigating the effect of this deci- 
sion, every string, no matter how gos- 
samer-like and flimsy, that might pos- 
sibly be the means of drawing the trust 
property back into the donor’s estate, 
will have to be severed. It is not enough 
that the grantor dispose of “his inter- 





®’Meredith v. Winter Haven, 320 U. S. 228. 

‘Mr. Justice Jackson dissented. Justices Burton 
and Frankfurter dissented, with each filing a sep- 
arate opinion. 
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ests in the corpus of the trust as well as 
any man could”; he must remove all 
possibility of the trust principal ever 
finding its way back to him. In other | 
words, he will have to extend the ave- 
nue of distribution, presumably to 
some organized charity whose contin- 
ued existence is assured, so that the 
possibility of a reverter by operation 
of law will be completely removed. 


A. & Sb 


“Fundamentals of Estate Analysis” 
were discussed by Paul A. Roth at the 
January meeting of the Life Insurance 
and Trust Council of North Jersey. 
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The Capitalabor Team 


New Labor Law 


The President’s new labor law was in- 
troduced to Congress, in a single pack- 
age, to repeal the Taft-Hartley Act and 
reinstate the old Wagner Act with a few 
changes. The proposed legislation, while 
disposing of the present ban on the 
closed shop, mass picketing, regulations 
concerning excessive initiation fees and 
other: so-called unfair labor practices by 
unions, still contains curbs on secondary 
boycotts and jurisdictional disputes. 
Labor leaders had clamored for a com- 
plete return to the old Wagner act. Re- 
publicans in Congress promise a stiff 
fight to retain features of the Taft- 
Hartley Act which they consider neces- 
sary to protect the national welfare and 
maintain some governmental check on 
unions. ’ 


UAW Pensions 


UAW president Walter Reuther has 
announced that his union will demand 
pension programs producing minimum 
payments of “at least $100 a month.” 
from management during negotiations 
in 1949. After the spectacular success of 
John L. Lewis in obtaining a large pen- 
sion provision in his Mine Workers con- 
tract, many other labor leaders have 
taken a look at the return to a buyers’ 
market in many lines where wage in- 
creases can no longer be passed on to 
the consumer, and decided to soft pedal 
wage demands in favor of “fringe bene- 
fits.” The continuing drop in the cost-of- 
living indices has taken much of the 
punch out of the “higher prices” line 
that was a large factor in the first three 
rounds of wage increases. 


Profit Sharing Growth 


Growth of the deferred distribution 
plan is one of the most significant devel- 
opments in the profit-sharing movement 
in recent years, according to a National 
Industrial Conference Board report on 
167 plans studied. 60% of the companies 
are now using the deferred-distribution 
type plan under which the employees’ 
share of the profits is deposited in an 
irrevocable trust with payment made on 
termination of employment, disability, re- 
tirement or death. 


The Board reported that unions have 
been “traditionally opposed to profit- 
sharing but several plans were recently 
inaugurated at the request of unions.” 
The majority of the extant plans were 
found in small and medium sized plants 
“where the worker may be in a better 
position to see the connection between 
his actions and the profitableness of the 
enterprise.” Advantages of these plans 
most frequently mentioned were: im- 
provement in employer-employee rela- 


tions, increased interest in the business, 
improved efficiency and lowered turnover, 


Labor-Management Goals 


The basic objectives of both labor and 
management may be reduced to about 
four fundamental aims on both sides, ac- 
cording to a report of the Labor Com- 
mittee of the Twentieth Century Fund. 
Labor’s goals were outlined as: 1. A 
sense of security, both on the job and in 
the community; 2. an opportunity for ad- 
vancement, a fair chance for promotion; 
3. more human treatment, including being 
consulted about matters vitally affecting 
labor’s welfare, and 4, a sense of dignity 
on the job and the feeling of doing con- 
structive work. 

On management’s side were listed: 1. 
good business for the company and its 
general economic health; 2. good rela- 
tions with its employees, to gain their 
loyalty and keep them satisfied with 
working conditions; 3. freedom to man- 
age without interference from employees 
or unions, and 4., more responsibility on 
the part of employees and unions so that 
the company may have assurance that 
that contracts will be carried out. 

The Committee, composed of top men 
from both management and labor, felt 
that the road to industrial peace lies 
through a better understanding of the 
other’s basic goals by both parties, a 
chief cause of unrest in the past. 


Case History in Industrial Peace 


A 29-year, strike-free period of labor- 
management relations in the men’s cloth- 
ing industry is described in a Case Study 
on Causes of Industrial Peace Under Col- 
lective Bargaining issued by the National 
Planning Association covering relations 
between Hickey-Freeman Company of 
Rochester, N. Y., and the Amalgamated 
Clothing Workers of America (CIO). 
The company has acted on the belief that 
a strong union has been an asset to its 
business. The union has acted on the be- 
lief that its demands should be based on 
consideration of the industry’s health. 

The union’s long record of. moderation 
and responsible leadership has won the 
company’s wholehearted support of con- 
tract clauses which many manufacturers 
accept reluctantly — including the closed 
shop and the automatic check-off. 

The report concluded that the under- 
lying causes for the remarkable record of 
peace at Hickey-Freeman lie in the atti- 
tudes toward bargaining of the company 
and the union. “The habit of mutual re 
spect and compatability has become % 
much a part of their daily life that plant 
executives and union leaders have stop- 
ped thinking in the more common idioms 
of current labor strife.” 
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MACHINE ACCOUNTING =. 


for Smaller Trust Departments 


HE ever decreasing demand for 

some workable solution for hand- 
ling smaller trusts has focused attention 
on machine accounting. The punch card 
system has effectively mastered the 
problem of volume posting, but this is 
hardly an economical method for small 
trust departments. There has long been 
a hope of producing records and ac- 
countings by machine involving little or 
no manual work on the part of the book- 
keeper. Up to now, if the trustee oper- 
ated a great many small trusts, the time 
consumed in preparing the annual ac- 
counts to beneficiaries and the probate 
court usually resulted in sending the 
beneficiary a report some months after 
the close of the accounting period. 
Through the cooperation of an account- 
ing machine company we have been able 
to make use of one of their posting ma- 
chines to produce a complete trust ac- 
counting simultaneously with the ledger 
posting. 


Postings Mechanical 


3y this system we are able to prove 
our daily postings mechanically and 
provide a full accounting to our custom- 
ers annually or oftener by simply total- 
ling off at the point where an account- 
ing is desired. A listing of the property 
then on hand is checked wiih the actual 
securities and other property in the 
hands of the trustee, and the total proved 
against the accounting balance of prin- 
cipal. A great deal of importance was 
placed on a completely readable account 
from the point of view of the customer, 
in view of the comments from various 
sources about the rather involved reports 
sometimes submitted to persons entirely 
unfamiliar with accounting who have 
great difficulty in deciphering the mate- 
rial. 

Daily proof sheets, which are a by- 
product of the posting and therefore 
require no extra work, become the 
journal sheets from which the general 
ledger postings are made. 


It is too soon to make grandiose 
claims for adaptability in all situations, 
but from what we can observe, it would 
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PAUL G. LAFFOLEY 


Trust Officer, Cambridge (Mass.) Trust Company 


seem to be a very workable system for 
trust departments with resources of five 
to fifty million dollars. 

A bookkeeper should not be required 
to handle a greater volume of posting 
than would occupy about fifty per cent 
of her time each day. The balance of 
the time will be needed for computing 
distributions, tax posting and other 
matters. In this way two bookkeepers 
can make use of one machine and not 
interfere with each other. The one who 
does posting in the morning would be 
occupied elsewhere in the afternoon, 
and the one posting in the afternoon 
would complete her work the next 
morning. As the system is fairly simple 
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to operate, the knowledge of trust ac- 
counting is much more important to 
the operator of this machine than mere 
mechanical speed. 

The underlying principle of the sys- 
tem is contained in the posting of re- 
ceipts and payments of principal on one 
sheet, leaving the itemized list of prop- 
erty on hand to be assembled at the 
end of an accounting period. The same 
general idea prevails with regard to in- 
come, except that in the case of income 
the balance appearing after the last 
transaction usually represents cash and 
would not,require a further list unless 
the balance of income consisted of other 
property. 
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REPLACEMENT 
RESERVES 


Management should 
know the excess of re- 
placement cost over 
original cost of its plant 
facilities — a realistic 
approach to measuring 
“earnings after provision 
for replacements”. 


The AMERICAN 


APPRAISAL 
Company 
Over Fifty Years of Service 
OFFICES IN PRINCIPAL CITIES 


When Your 
Customers 


... refer them to the Florida 
bank with a Trust Depart- 
ment comparable in facili- 
ties to those of any bank or 
trust company anywhere— 
The First National Bank of 
Miami. Complete ancillary 


and other trust services. 


TRUST DEPARTMENT 


The 


First National Bank 
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of MIAMI 


. Florida’s Largest 





The daily proof sheets to which I 
previously referred are placed in the 
machine at the beginning of the day’s 
business, and every posting made dur- 
ing the day appears thereon. Totals are 
accumulated in the machine for each 
type of transaction involved, and the 
totals cleared on the proof sheet. 


Posting tickets used by the bookkeep- 
er are not specifically mentioned for 
the reason that any sound posting ticket 
would seem suitable. No material change 
in that part of the bookkeeping was 
made when our machine was installed, 
and it has not been found necessary 
since, nor have we made any change in 
the method of keeping our general 
ledger or vault record of securities. 


The Schedules 


Trustees outside Massachusetts may 
have a slightly different type of report 
The conventional ac- 
counting required of trustees and agents 
here consists of five schedules: 


for customers. 


A records receipt of property and 
gains from realization 


B shows payments, losses, charges 
and distributions out of principal 


C is an itemized list of principal on 
hand at the end of an accounting period 


D records receipt of income 


E shows payments and distributions 
out of income 


Executors, administrators, guardians 
and committees submit an account 
which consists of three schedules only; 
i.e. A receipt, B disbursements, C prop- 
erty on hand. 


Because the accounts of executors 
combine income and _ principal, ~ the 
bookkeeping records cannot be used for 
the probate accounting, but must be 
copied by a typist after the account is 
drawn off. But since trusts and agencies 
account for most of the activity in many 
trust departments, the extra typing re- 
quired for an estate account usually 
presents no problem. The bookkeeping 
sheet used in this system is a multiple 
sheet with one-use carbon and a so- 
called “snap top” perforation, providing 
up to four copies with no extra typing. 


Savings and Improvements 


In the course of development ques- 
tions naturally arose as to the system’s 
flexibility and whether or not the extra 
expense would be offset with a corre- 
sponding saving of time. It has been in 
operation long enough to have dispelled 
any anxiety on that score. Our stenog- 
rapher who had formerly given about 
one-half her time to the typing of ac- 


counts ‘now has none of that to do. Also 
eliminated is the time (about an hour 
or two a day) formerly spent by the 
bookkeeper in transcribing the records 
on to sheets to be copied by the typist. 


It begins to look as though the bank. 
customer relations will be considerably 
enhanced as the customers receive an 
account which is both readable and up- 
to-date. Those to whom it has been sub- 
mitted have either assented without 
question or, as in a few cases, have 
commented favorably, particularly on 
the fact that the complete account is 
ready the day after the close of the 
period. Who could fail to be impressed 
by the knowledge that an accounting 
can be drawn off at any point if it 
becomes necessary or desirable to know 
the current state of affairs? Some, of 
course, may try the patience of the 
trustee by demanding frequent account- 
ings, but those persons could be dealt 
with very effectively by a service charge 
to cover the extra work involved. 


A A A 


TAX DIVISION OPERATIONS 
OUTLINED 


A comprehensive and detailed de- 
scription of the organization and op- 
eration of the Tax Division of a Trust 
Department has been written by John 
E. Williams, trust tax officer of the 
ProvipENT Trust Company of Phil- 
adelphia. He points out that the Tax 
Division is divided into four func- 
tional units, namely: Fiduciary Income 
Tax, Estate and Inheritance Tax, Indi- 
vidual Income Tax, and Personal Prop- 
erty Tax. Each unit has its own super- 
visor and its own staff, but staff mem- 
bers are often temporarily loaned to 
another unit to help out with the sea- 
sonal press of work for a particular 
kind of tax. All the units function under 
the general supervision of the Trust Tax 


Officer. 


Mr. Williams describes in detail the 
lines of authority and responsibility in 
the Tax Division and tells how the work 
is. assigned, how it is checked for ac- 
curacy, what records are kept and how 
the tickler system operates. He also 
discusses the selection and training of 
personnel, and the use of staff confer- 
ences to keep all members abreast of 
new developments affecting the work 
and to bring out valuable suggestions 
for improved efficiency. 


Copies of this treatise may be obtain- 
ed without charge on request to Mr. 
Williams. 
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eviewing Wills and Trusts 


FIDUCIARY SUGGESTIONS HELP DRAFTSMAN 


Vice President, Old Colony Trust Company, Boston 


HAT is the function and what 
W shouta be the attitude of the bank 
officer in going over drafts of trusts and 
wills naming the bank? One theory is 
the easy attitude that the provisions of 
an instrument are entirely between the 
customer and his lawyer and that the 
bank must take it and like it. This only 
puts off any trouble that may exist to a 
time when it cannot be remedied and 
may lead to justified resentment on the 
part of the customer or his family. 


The other extreme is the position that 
each instrument must follow a set pat- 
tern, set by the bank. Now we all like 
to see broad trustee powers and many 
of us have a draft of powers that we 
suggest, but also all of us have trusts 
with no powers at all and generally they 
run smoothly. It does not conduce to 
good will to make a lawyer change a 
perfectly good instrument merely be- 
cause our own approach would be diff- 
erent. Remember the lines in one of 
Kipling’s poems—“There are 9 and 60 
ways of constructing tribal lays, and 
every single one of them is right.” 


Where the truth lies between these 
extremes will depend largely on the 
circumstances. A will deposited in a 
sealed envelope is inviolate and should 
not be examined without the customer’s 
permission. If an executed instrument 
is plunked down on your desk with a 
certified cheque for a million dollars by 
a customer taking the next plane to 
Chungking, you are not going to raise 
small points. Even here, however, you 
should look for major defects and call 
them to his attention. In the case of an 
irrevocable trust this may defer execu- 
tion but in a revocable trust you will 
often execute on the assurance that a 
perfecting amendment will follow. If, 
on the other hand, an attorney comes in 
with a “very rough” draft and frankly 
asks for all the help you can give him, 
there is no reason why you can’t suggest 
in detail all the powers and provisions 
you feel desirable and give him any 
mimeographed sheets of them. 








Before 15th New England Trust Conference, 
Boston, Dec. 3. 
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OLIVER WOLCOTT 


The most important thing is to be 
tactful. You want a lawyer to feel that 
the bank helps him, not that it is arro- 
gant. Mixed in with the good draftsman- 
ship we see some incredibly bad, but we 
can’t tell the lawyer that he should learn 
to use the English language before pre- 
suming to draw a will; we must compli- 
ment him on his excellent work but 
point out that this particular sentence 
might be misconstrued and that it might 
be better to phrase it a little differently. 


Above all, you must not cause him to 
lose face with his client. To this end, 
try to make your comments to the 
lawyer, not to the client. When the 
client shows you the will you can often 
say that there are a few technical sug- 
gestions that you will write to his law- 
yer. 


Points Common to Wills and Trusts 


Clarity of expression and complete- 
ness of disposition come first. Try to 
misunderstand instruments, and if mis- 
understanding is possible, try to get the 
language improved. 


Completeness of disposition is large- 
ly a case of imagination on the part of 
the lawyer, perhaps supplemented by 
imagination on the part of the bank 
officer. A good lawyer makes his client 
face various possibilities and decide 
what he would want should they occur. 

The necessity for discretionary pay- 
ments of principal to supplement the 
income may come from heavy taxation 
and high prices as well as from sick- 
ness, so advise a broad phrase. Also, 
it is well not to require a request from 
the beneficiary, for physical or mental 
conditions may prevent it when the 
need exists. A power to apply not only 
payments of principal but income for 
the beneficiary, as an alternative to pay- 
ment, may obviate the appointment of 
a guardian or conservator. 

How about a son who may die leav- 
ing a widow? Might not the testator 
want to give her a life interest in all or 
part of the son’s share? The words 
“heirs” or “next of kin” may prove 
pitfalls. If a trust for the widow and 


children says it is to terminate if there 
is a failure of issue on or after the 
wife’s death and go to “my heirs” or 
“my next of kin,” the court is apt to 
construe this as meaning the heirs or 
next of kin at the testator’s death and 
give it to the estate of the dead wife 
and the children. A phrase such as “to 
those who would be my heirs had I then 
died intestate” should be used. 


If a trust provides for what might be 
miscalled legacies to be paid say at the 
wife’s death, it should provide for the 
donee’s not being alive. A true legacy 
lapses if the legatee has died except in 
the case of blood relatives who have left 
issue, but a future gift probably vests 
when the trust takes effect and would 
go to the estate of the donee unless 
other provision is made. 


In general, never hesitate to comment 
on any disposition that seems to you 
unusual or inconsistent, not by way of 
criticism, but to make sure that it actu- 
ally is so intended. 


In a living trust the list of securities 
should be studied in advance and the 
customer told what changes the bank 
would be apt to make. If the bank’s 
policy is not in accord with his, he 
may want to reserve control of the in- 
vestments. If he has merely directed that 
he be consulted, it should be pointed out 
that there is a limit to how far the trus- 
tee should be influenced by his wishes 
and that if he wants to go beyond this 
he should reserve control. 


Holding Own Stock 


Two especially tough problems are 
holdings of the bank’s own stock and of 
close corporations. As to the former, the 
law is still developing so that it may 
be hazardous to retain such stock, even 
under a general power to retain. If the 
customer doesn’t want the holding sold, 
it is best for him to refer to it expressly 
and exempt the trustee from liability 
for retention. 

As to the close corporation holding, 
its undesirability as a trustee investment 
should be pointed out; the only time it 
can be sold is when prospects are 
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brightest—when the future is cloudy it 
can’t be given away. Sometimes the 
customer may feel content that the trus- 
tee sell and sometimes he may provide 
for an automatic sale under a stock ac- 
quisition plan. Sometimes the solution 
is to say that the trustee is to sell only 
on direction from some member of the 
family. Often the only answer is to give 
a power of retention coupled with the 
expression of a hope that it be retained 
and with an exemption of the trustee 
from liability for loss. 


I have suggested in these two instances 
an exculpation of the trustee which I 
would not advise in any other circum- 
stances. We purport to invest our trust 
funds with due care and shouldn’t have 
the nerve to ask for exemption from the 
results of carelessness. The courts are 
very apt to deny efficacy to exculpatory 
clauses inserted at the instance of the 
trustee. Such clauses may, however, 
help to stave off a captious beneficiary 
or guardian ad litem who thinks the 
trustee must be infallible in predicting 
the future, so, if a lawyer presents an 
instrument with such a clause, accept 
it but don’t rely on it. 

A power in the trustee to decide be- 
tween income and principal may save 
the trust money in preventing petitions 


for instructions on extraordinary divi- 
dends or border-line real estate repairs, 
and will also enable the trustee to ap- 
portion his compensation without ob- 
jection by a guardian or court. 


We all realize the importance of the 
nominee power. Fortunately the Bank 
Commissioner has introduced a bill in 
the Legislature which would: authorize 
this even if the instrument is silent. 


Points Peculiar to Living Trusts 


First and most important, if a living 
trust instrument does not contain a 
right to revoke, you should make sure 
that the omission is intentional, that the 
customer realizes that he might die of 
starvation at the locked door of his trust. 
We should call his attention to the gift 
tax, to make sure this is realized and 
that the donor’s return will be filed. 


Think of death taxes also when a trust 
is made. If a customer creates a trust 
of all his securities, he is apt to die 
owning the family homestead, great- 
grandfather’s silver, possibly some of 
his madeira, and the bed George Wash- 
ington slept in. Sickness and funeral 
costs use up the bank account and there 
are left just the things that above all he 


wants. retained. The Massachusetts 


statute provides that his trust must bear 





its share of the death taxes, but where 
is the rest to come from? The trust 
instrument should contain a power or 
direction to exonerate the estate proper 
from taxes, debts, and administration 
expenses, and perhaps to furnish cash 
for legacies. This, of course, applies 
also in insurance trusts where cash will 
be available without sales being made. 


No bank man can be expected to be 
an expert on the Rule against Perpetui- 
ties, a subject that baffles many lawyers. 
Again, however, we pick up scraps of 
knowledge from our legal contacts. We 
may know, for example, that while in my 
will “my children” are lives in being, 
under my living trust they are not, the 
law assuming we may have more, an 
assumption which as we grow older may 
flatter us but appall our wives. Natur- 
ally, if you suspect such a pitfall you 
would warn the lawyer. 

In probate trusts, we can and do get 
a clean bill of health periodically by 
having our accounts settled in the pro- 
bate court. The inter-vivos trustee is en- 
titled also to face the music before facts 
become obscured and _ recollection 
dimmed. We always suggest a clause 
saying that the assent of adult benefici- 
aries to a current account shall be con- 
clusive on everybody. 
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83 Years’ Fiduciary Experience 


INSURES EXPERT CARE OF YOUR ESTATE 
AND TRUST MATTERS IN NEW YORK STATE 


For expert care of estate and trust matters requir- 
ing special attention, we offer long experience, 
complete facilities, modern operational methods. 
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Finally, if the trustee under a living 
trust resigns, filling the vacancy means 
going to court, making the trust a public 
record and making the successor ac- 
count to the court. This is avoided by a 
provision in the instrument for resigna- 
tion and the appointment of a successor, 
perhaps by a majority of the adult bene- 
ficiaries. 

These same remarks apply to an in- 
surance trust and here it is also import- 
ant to exclude any duties of the trustee 
as to premiums, for the maker to retain 
all rights in the policies, and for the 
trustee to be directed to execute any 
instruments to effect this. 


Considerations Peculiar to Wills 


The recent amendment to the Massa- 
chusetts statute has restored the old 
rule that the Federal estate tax comes 
out of residue but the Massachusetts 
Legacy and Succession Tax comes out 
of the legatee. In the absence of any 
provision Cousin Minnie may have to 
put up a pretty penny before she can 
enjoy the diamond necklace you leave 
her. Conversely, if there are heavy leg- 
acies, the combination of estate taxes 
and a market decline. might leave too 
little for the immediate family. Perhaps 
the will should provide for pro-rating 


the estate tax, or for legacies abating 
to the extent that they collectively ex- 
ceed a given percentage of the residue. 


It is often well to help your eventual 
search for legatees or next of kin by 
getting in appropriate cases a list of 
addresses or a family tree from the 
testator. — 


Counting Tables 


Finally, don’t let tangible personal 
property go into a trust under a will 
that leaves everything in trust as you'll 
be plagued by keeping account of chairs 
and tables or selling them out from 
under the widow, or by deciding what 
to do when the family car wears out. 
Get the testator to leave them specific- 
ally, perhaps to a member of the family 
to keep or distribute in accordance with 
what they believe the testator would 
have wanted. Be sure the description is 
broad enough; the family car and the 
lawn mower will hardly come under the 
words “personal effects.” I like the 
phrase “tangible personal property.” 

I want to close by re-emphasizing the 
necessity of tact. Lawyers are our best 
friends but can be our bitterest enemies. 
You can go far in making them and 
keeping them friends by your attitude 
in reviewing their draftsmanship. 
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SETTLEMENT OF ACCOUNTS 


HERE has been a growing tendency 

in recent years to settle accounts on 
Receipt and Release. It is suggested that 
the corporate fiduciary consider making 
settlement in this manner, as a matter 
of general policy, instead of’ filing ac- 
counts in the Orphans’ Court. Any limi- 
tation as to the size of the trust account 
to be handled in this manner should be 
governed by the policy of each indi- 
vidual institution. 


The Trust Officer in charge of each 
account should study the terms of the 
instrument, the investments and the ad- 
ministration records generally, to decide 
whether settlement should be made upon 
Receipt and Release. If such a settlement 
is recommended the facts should be pre- 
sented to the Trust Committee for their 
consideration and approval. Before any 
suggestion as to the form of settlement 
is made to the parties in interest, the 
matter should be reviewed with counsel. 


In presenting the matter to counsel 
the Trust Officer should simply offer 
this form of settlement as something 
that the institution is willing to do, 
rather than as a definite plan that the 
bank insists upon. If counsel does not 
approve this form of settlement, an ac- 
count should be filed in Court. It should 
be made clear to counsel that the bank 
expects him to review the account and 
prepare the Receipt and Release in a 
form satisfactory to the bank. He should 
be asked to state the amount of his fee, 
to be included in the account. The forms 
should always be prepared by counsel. 


The Receipt and Release should con- 
tain particular reference to the balances 
shown in the account stated, so as to 
provide substantial evidence that the 
parties signing the Receipt and Release 
have knowledge of the contents. 


TRUST SERVICE 


BACKED BY THE EXPERIENCE 
OF FIFTY-NINE YEARS 
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As there is some question as to the 
effect of such settlement upon real estate 
and mortgage holdings in trust accounts, 
trusts holding them should be given spe- 
cial consideration and the question of 
a good assignment or conveyance should 
be cleared with counsel, or with the title 
company before settlement. If there is 
any doubt as to the bank’s ability to 
make good transfers of these holdings 
the account should be filed. 


The procedure to be followed in this 
form of settlement is as follows: 


1. Review the facts of the account, 
the terms of the instrument and 
the beneficiaries with whom settle- 
ment is to be made. 


2. Obtain approval of counsel as out- 
lined above, and ascertain the 
amount of his fee to be included 
in the account. 


3. Prepare the Account for settlement 
upon Receipt and Release. 


4. If there are several parties in in- 
terest, the Trust Officer should 
have the assets of the trust reap- 
praised; a:‘Schedule of Distribu- 
tion should be prepared at the 
same time that the account is being 
stated, and they should both be 
submitted to counsel for approval 
in draft form and eventually typed 
and bound together with the Re- 
ceipt and Release, as one docu- 
ment. x 

5. Duplicate executed copies of the 
Receipt and Release should be ob- 
tained for the bank’s files. 

6. No transfers of securities should 
be made until all of the releases 
are in the hands of the bank. 





Suggestion Memo No. 11, prepared by 
Pennsylvania Bankers Assn. Committee 
on Trust Operations, Dec. 1948. 


ST. LOUIS 
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HE liquidation of the cash require- 

ments in Mr. “H’s” estate having 
been completed (see January issue) 
there will remain the assets which are 
shown in Schedule V, along with an 
estimate of the income from each. 

The contribution of the corporation 
to the wife’s income being approxi- 
mately eighty per cent of that from 
all sources (before fixed charges and 
income taxes), the analysis will be 
incomplete unless an estimate is made 
of the spendable income in any year 
that the corporation fails to have sur- 
plus available for dividends. 

Subtracting $13,650 and $5,850 from 
$24,423 (see Schedule V), we get a 
gross income of $4,923. Deducting fixed 
charges of $2,663, we obtain the net 
figure of $2,260. The estimated income 
tax of $440 further reduces the amount 
to $1,820 of spendable income. 

In the light of the assumption that 
the trustee will consider itself justified 
in investing the principal of the insur- 
ance trust in the corporation stock, this 
question arises: What is the probability, 
in the considered opinion of the estate 
owner and his: advisers, of persistent 
corporate earnings in favorable and un- 
favorable phases of the business cycle? 

If the probability is slight, we have 
an acute problem with respect to the 
spendable income to deal with and the 
basis for oyr planning must be the in- 
come figure of $1,820. If the probabil- 
ity of persistent earnings is high, we 
must take into account the unforeseen 
hazards of the business even though the 
spendable income problem is less in 
degree. It is still sound to base our 
consideration of corrective procedures 
on the lower figure in that whatever 
improvement can be made, the purchas- 
ing power (exclusive of changes in liv- 
ing costs) as shown on Schedule V will 
likewise be improved. 

We are now ready to proceed with 
our exploration of corrective procedures 
to eliminate, mitigate, or offset the ap- 
parent problems and/or contributing 
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on ACTION 


by 
HEMAN T. POWERS 


causes thereof. We do not, however, 
have a knowledge of certain intangibles 
which would give this case its third 
dimension, such as an understanding 
of the characteristics of the beneficiar- 
ies, and the living objectives of the 
estate owner. Coupled with this is the 
fact that each corrective procedure can 
be applied in as many ways as there 
are creative minds. Under such circum- 
stances, the writer’s choice and treat- 
ment thereof are only intended to be 
suggestions. It is hoped that the reader 
will not only be interested in working 


ScHEDULE V—AsseEts AFTER LIQUIDATION 











Esti- Esti- 
mated mated 
Item Principal Income* 
Estate: 
Cash . CE 120 $ 3 
Close corp. stock (1050 sh.) 231,000 13,650 
ee eee eh 50,000 0 
Personal effects _..... 22,000 0 
Total from estate $303,120 $13,653 
Trusts: 
Irrevocable trust 50,000 1,500 
Revocable trust 100,000 3,000 
Insurance trust: 

(450 sh. corp. stock) 99,000 5,850 
Cash 1,000 30 
Total from Estate and 

Trusts _.. $553,120 $24,033 
Redemption value of Govt. 

bonds reinvested 13,000 390 
Total from above sources $566,120 $24,423 
Less Fixed Charges: 

Annual payment 

on principal of 

mortgage ——-... $1,500 

Average interest 412 

Taxes ee i 2,663 
Net income before tax 21,760 
Tax (two exemptions) 7,385 
Spendable Income . $14,375 





*Based on yield of 3%, except in case of close 
corporation stock, where the figure represents the 
average for five years. 





Powers System of Estate Analysis, Cleveland 








out his own treatment of the problems, 
but will make it available to his fellow 
readers through this column. 


Excluding from consideration, at 
least at this time, the present plan of 
distribution in the will and trusts, we 
have the following major related points 
which require attention: 


(1) The cash requirements absorb 
all investible property with the 
exception of the securities which 
comprise the respective funds of 
the revocable and_ irrevocable 
trusts. It is obviously imperative 
that such requirements be re- 


duced. 


Since the spendable income of 
the wife, and later that of the 
children, will be reduced to $1,- 
820 in any year that the: cor- 
poration is unable to declare 
dividends, it is likewise impera- 
tive to: 


(2) 


(a) lessen the “fixed charges” 
which represent approximate- 
ly 54% of the gross income 
(ex-business) and 


(b) give the capital, represented 
by the stock in the corpora- 
tion, a greater potentiality of 


persistent productivity. 


Of the cash requirements listed on 
Schedule III (January issue), there ap- 
pear to be but three that are susceptible 
of treatment, namely, 


(1) The mortgage, the principal pay- 
ments and interest on which are 
listed as items which the execu- 
tor will pay. These two items 
are likewise a major element in 
the “fixed charges.” 


(2) The cash bequests to the brother 


and sister totaling $20,000. 
(3) The costs of transfer. 
The costs of transfer representing the 
largest item, we will deal with it first, 


and explore the practicality of employ- 
ing the maximum marital deduction or 
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some part thereof. Excluding from 
consideration the manner in which it 
will be availed of, the comparison be- 
tween the respective liquidation situa- 
tions and spendable income under the 
estate plan as it is at present and as 
revised to the extent of using the maxi- 
mum deduction, is shown in the fol- 
lowing table. 

















S58 

3 wes 

= £83 

Q SEQ 

es a= 

Ee sss 

sx Sa 

oe Qos 

Item 

Geers ene $909,200 $909,200 
812 (b) deductions 82,040 82,040 
Adjusted gross estate _.. 827,160 827,160 
Marital Deduction _.....__ 85,000 413,580 
Net taxable estate 742,160 413,580 
Gross U. S. Estate tax _.. 209,400 98,980* 
Cash Requirements :** 
Debts and claims 15,290 15,290 
Cash bequests __ : 20,000 20,000 
Widow’s or Family al- 

NI oe 30,000 30,000 
Costs of administration _ . 20,250 20,250 
Gross U. S. estate tax. 209,400 98,980 
Total Cash Requirements 294,940 184,520 
Liquidation of Cash 

Requirements: 

Total Cash Requirements 294,940 184,520 
Available cash*** ______. 296,060 296,060 
Surplus cash for invest- 

ee 1,120 111,540 
Income: 

From ail sources (ex- 

business) __. 4,923 8,236 
Fixed charges 

(schedule V) 2,663 2,663 
Net income before tax _. 2,260 5,573 
pee. -mae 440 1,670 
Spendable income (ex- 

Mee 3 $ 1,820 $ 3,903 





*Tax computed on $414,000. 

**From Schedule III, January issue. 

***Includes all of insurance in trust regardless of 
need therefor. 

Since the wife possesses no estate of 
her own, the tax at her subsequent 
death will depend upon the manner in 
which the present estate is qualified— 
whether the estate owner leaves an 
amount equal to the maximum deduc- 
tion outright to his wife or whether a 
qualifying trust is employed. If all the 
property constituting the marital de- 
duction of $413,580 passes to the wife 
outright (including the “E” Bonds), 
her probate estate will consist of that 
amount, on which costs of administra- 


tion (at 5°) will be about $20,000. 


On the other hand, if a qualifying 
trust is used, the only property in her 








probate estate will be the home, person- 
al property and “E” bonds, totalling 
$85,000, on which administration costs 
are estimated at $4,000. Thus, we get 
the following comparison of total trans. 
fer costs. 











Outright In Trust 
Maximum marital ded’n. _.$413,580 $413,580 
Wife’s probate estate ____. 413,580 85,000 
Administration costs _.. 20,000 4,000 
Wife’s taxable estate _...... 393,580 409,580 
, ee eae 92,260 97,700 
Administration costs _ 20,000 4,000 
Wife’s transfer costs _..... 112,260 101,700 
Husband’s transfer costs 119,230 





.... 119,230 





Total costs of transfers to 








children _.........._.__.._.. 231,490 220,930 
Costs under present plan $229,650 $229,650 
Saving under new plans __. —$1,830 $8,720 


It is apparent that because there is 
a slight gain to be obtained by the em- 
ployment of a qualifying trust, as 
against a small loss resulting from 
leaving the maximum deduction out- 
right, the trust medium is the more de- 
sirable. 


Under either of these alternatives, 
however, there is a probable liquidation 
problem with respect to the estate of 
the wife. This is due to the fact that 
practically all of the liquid property in 
the estate of the estate owner will be 
used to liquidate his estate liabilities 
and other cash requirements, and at 
the same time, neither the funds of the 
two living trusts nor that of the life 
insurance trust will, as they are now 
drafted, be available to the wife’s execu- 
tor. If a qualifying trust is employed 
for the purpose of the marital deduction, 
this problem can be disposed of by 
qualifying the revocable living trust and 
the life insurance trust with the follow- 
ing results: 


Home, personal effects 





and “E”: beads ——..._.__.,..... § 65,08 
Revocable trust (liquid) _..._.._... 100,000 
Insurance trust (liquid) 100,000 
Passing by testamentary trust 128,580 
Total Marital Deduction $ 413,580 


It is.possible that equally or more 
satisfactory results in the reduction of 
that portion of the cash requirements 
represented by taxes can be accomp- 
lished by employing a marital deduction 
of a lesser: amount, or by combining 
gifts with either the maximum deduc- 
tion, or the lesser one. There are other 
adjustments that can be made besides 
the marital deduction. These will be 
discussed in the next issue. 
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Phoenix—George Kunze has been elect- 
ed vice president and senior trust officer 















ea ree of the First NATIONAL BANK; E. Martin 
113,580 Larsen and William J. Wambach ad- 
85,000 vanced from assistant trust officers to 
ge trust officers. All were appointed to the 

" same positions in the PHOENIX SAVINGS 
97.700 @ BANK & TrRusT Co., affiliate bank. 

4,000 ; 
=" CALIFORNIA 
101,700 Beverly Hills—Garnett F. Brooks has 
119,230 B been advanced to senior vice president 
—— = Band trust officer; Howard M. Wilson to 
20,930 vice president and trust officer, and J. 
a Ne R. Patillo, Jr., made vice president and 
129.650 escrow officer, at BEVERLY HILLS NATION- 
—__— Ha. BANK & Trust Co. 
$8,720 San Francisco — CROCKER First NaA- 
ere is | TONAL BANK announced the promotion 
e em. gf F. P. Gallot and F. F. Hanington to 
- oe vice presidents, and of Arthur Merkt 
‘ from assistant trust officer to assistant 
from cashier. 

out- 
re de- CONNECTICUT 

Bridgeport—Harold W. Clausen was 

, made assistant secretary and trust of- 
ative, Ht ficer of BRIDGEPORT-CITY TRUST Co. 
lation Bridgeport—J. Walker Hill has been 
ite of advanced from trust officer to vice pres- 
t that ident and trust officer, while Mrs. M. 
rty  BLouise Morehouse has been promoted to 
ill be Btrust officer, at First NATIONAL BANK 
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J. WALKER HILL M. LOUISE MOREHOUSE 


New Haven—G. Harold Welch, vice 
president and trust officer of NEW HAVEN 


85,000 BANK N.B.A., has been made vice pres- 


100,000 ident and a director; C. Bronson Weed 
100,000 and Donald B. Myers advanced to trust 
128,580 officers; Vinton H. Jones named assistant 
—— & trust officer. 
113,580 

Hartford — PHOENIX STATE BANK & 
more § Trust Co. elected Raymond C. Ball first 
on of f vice president and director. 
ments 
comp: DELAWARE 
action Wilmington—Joseph P. Wortz, former- 
yining § ¥ trust officer, Security Trust Co., has 
leduc- been elected vice president and trust of- 
ona fier; Ira S. Pruitt, formerly assistant 


trust officer and assistant secretary, made 
assistant vice president and assistant 
Secretary; Samuel Cooling advanced to 
real estate officer and assistant treasurer. 


esides 


ill be 
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TRUST PERSONNEL CHANGES 


DISTRICT OF COLUMBIA 


Washington — 
Miss Charlotte A. 
Engel became the 
first woman trust 
officer in Washing- 
ton upon her elec- 
tion to the position 
at the NATIONAL 
SAVINGS & TRUST 
Co. She advanced 
from assistant sec- 
retary to which she 
was elected in 1944. With the bank 15 
years, she is a graduate of the American 
Institute of Banking. 





CHARLOTTE A. ENGEL 


FLORIDA 


Miami—-Comer J. Kimball, formerly 
executive vice president, was elected vice 
chairman of the First NATIONAL BANK; 
Gordon H. Robertson was made exécutive 
vice president. Among new directors 
elected was Lee C. Robinson, vice pres- 
ident and trust officer. 


GEORGIA 


Atlanta — Three 
new vice presidents 
elected by CITIZENS 
& SOUTHERN Na- 
TIONAL BANK are: 
Archie M. Adam- 
son, Harvey Hill 
and James A. Wil- 
son, all former 
trust officers. Mr. 
Adamson is a grad- 
uate of the A. B. A. 





A. M. ADAMSON 
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Graduate School of Banking. Mr. Hill is 
a graduate of University of Georgia and 
Emory University. Mr. Wilson is a grad- 
uate of Davidson College and the Harv- 
ard University School of Business. 





J. ALLAN WILSON HARVEY HILL 


Augusta—A. Jackson Beall was pro- 
moted to vice president and trust officer 
of CITIZENS & SOUTHERN NATIONAL 
BANK: 

Savannah—Eugene Hardy has been 
made vice president in addition to trust 
officer at this office of CITIZENS & SouTH- 
ERN NATIONAL BANK. 


ILLINOIS 


Chicago — At AMERICAN NATIONAL 
BANK & Trust Co., Robert E. Straus was 





ROBERT STRAUS CLARENCE C., MORGAN 




















MONTREAL 
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elected executive vice president. In the 
' trust department, Clarence C. Morgan 
became vice president, and Edward A. 
Berndt, Jr., made assistant vice pres- 
ident. Mr. Morgan came to the bank in 
1936 from City Bank Farmers Trust Co., 
New York, and has been engaged in trust 
investment work at American. 


Chicago — CHI- 
CAGO TITLE & 
Trust Co. elected 
Philip A. Paulson a 
vice president. Mr. 
Paulson, formerly 
trust officer in 
charge of trust 
operations, is a 
member of the Chi- 
cago and Illinois 
State Bar Associa- 
tions. He was at one time ‘with Swift & 
Co. and associate editor of System Mag- 
azine. 





PHILIP A. PAULSON 


Chicago—Layman Hay was made an 
assistant trust officer of Ciry NATIONAL 
BANK & TRustT Co. 


Chicago—In the 
trust department 
of CONTINENTAL 
ILLINOIS NATIONAL 
BANK & TRusT Co. 
Cecil P. Bronston 
advanced from sec- 
ond vice president 
to vice president; 
Edward D. Ben- 
ninghoven from 
trust officer to sec- 
ond vice president. 





Ceci. P. BRONSTON 


Chicago—EXCHANGE NATIONAL BANK 
has elected Irwin A. Goodman trust of- 
ficer in charge of the newly opened trust 
department. Mr. Goodman previously 
was trust officer of LIBERTY NATIONAL 
BANK. 
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THE Oldest TRUST COMPANY 
| in New England 


Chicago—Samuel L. Seltzer has been 
elected vice president and trust officer of 
CENTRAL NATIONAL BANK, where Gilbert 
A. Smith was promoted to second vice 
president and trust officer. 

Chicago—Henry H. Benjamin, trust 
officer, was elected assistant vice pres- 
ident of the First NATIONAL BANK; Les- 
lie C. Gilbertson elected trust officer. 


Chicago—Two recently elected vice 
presidents at Harris Trust & SAVINGS 
BANK are Warren L. Fellingham and 
Franklin O. Mann, both in the trust 
division. 





FRANKLIN O. MANN 


INDIANA 
Fort Wayne—H. G. Fenker, assistant 
secretary and trust officer of DIME TRUST 
& SAVINGS BANK, was also elected secre- 
tary. 


W. L. FELLINGHAM 


Indianapolis—Herbert G. Foy became 
a trust officer of AMERICAN NATIONAL 
BANK. 

Indianapolis— 
FLETCHER TRUST 
Co. promoted Fran- 
cis A. Ohleyer, sen- 
ior vice president 
in charge of its 
trust department, 
to vice president 
and trust officer. 
Mr. Ohleyer was 
formerly chairman 
of the A.B.A. Trust 


F. A. OHLEYER 
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Division’s Committee on Intermediate 
Trust Accounting. 


LaFayette—Ralph D. Shoemaker has 
been elected president of LAFayerm 
LoAN & TrRustT Co. to succeed Charles H, 
Ball, now chairman of the board. Mr. 
Shoemaker was formerly treasurer and 
trust officer. 


KENTUCKY 


Frankfort — STATE NATIONAL Bank 
elected Charles O. Elliston as executive 
vice president and trust officer. 


Lexington — H. LeRoy Austin, vice 
president of SECURITY TRUST CO., was 
added to the board of directors of that 
institution. 


MASSACHUSETTS 


Boston — Boston SAFE DEposiIT & 
Trust Co. announced the election of H, 
Weimer Haynes and Ulmont S. Jones to 
vice presidents; Austin E. Macdonald to 
assistant treasurer; Hayden Goodspeed 
Earle T. Spear and Edward L. Martinez, 
Jr., to assistant trust officers; R. H. Win- 
chester, to real estate officer; and John 
B. Stetson to assistant auditor. 


Boston—John A: Blanchard, Augustin 
H. Parker, Jr., and Herbert J. Smith 
were advanced io vice presidents at OLD 
CoLony Trust Co. E. Russell Davis, 
vice president and secretary, was also 
named treasurer; Donald W. Swigart 
made assistant treasurer in addition to 
his present position as trust officer. 


? 


Boston—John Wallace, assistant trust 
officer at NATIONAL SHAWMUT BANK, has 
been promoted to assistant vice president, 
and Joseph C. Holmes made assistant 
cashier and assistant trust officer. 


Boston—A new promotion at Rock- 
LAND-ATLAS NATIONAL BANK was that of 
Walter E. McDermott from assistant 
cashier to assistant trust officer. 


Boston—Sargent S. Rowe, who has 
been in the security analysis division of 
the trust department of STATE STREET 
TRUST Co. since 1946, has been made an 
assistant trust officer. 


Boston—UNITED STATES TRUST Co. has 
elected Elliot Stone an assistant treas- 
urer and assistant trust officer. 


New Bedford — Frank Simpson has 
been elected vice president and trust 
officer of First NATIONAL BANK. 


MICHIGAN 


Detroit — Henry 

sey T. Bodman has 
been appointed vice 
president and as- 
sistant to the pres- 
ident, NATIONAL 
BANK OF ,DETROIT. 
_ Hal Y. Lemon has 
, retired and John N. 
McLuceas, vice pres- 
ident, succeeds him. 
During «the war, 





fHENRY T. BODMAN 
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on leave of absence from the bank, 
Mr. Bodman served in the Office of 
War Production under Lieutenant-Colonel 
Knudsen and, subsequently, on the staff 
of General L. B. Campbell, Jr., where 
he was commissioned a Colonel, and 
awarded the Legion of Merit. He joined 
the bank on its organization in 1933, was 
made assistant vice president and as- 
sistant trust officer in 1938, and vice 
president in 1945. 


Detroit — William A. Mayberry suc- 
ceeds Charles A. Kanter as president of 
the MANUFACTURERS NATIONAL BANK. 
The latter is now chairman of the board. 
Henry E. Sanger, dean of Detroit bank- 
ers, retired as chairman of the executive 
committee but continues as a director. 


MINNESOTA 


Duluth—First & AMERICAN NATIONAL 
BANK promoted Vernon K. Falgren to 
assistant vice president and trust officer, 
and Arthur M. Oventile to assistant vice 
president and assistant trust officer. 


Minneapolis—Sophus T. Persen and 
Burns W. Swenson were advanced to 
vice presidents in the trust department 
of NORTHWESTERN NATIONAL’ BANK; 





S. T. PERSON B. W. SWENSON 


Goodrich Lowry, in charge of advertising 
and public relations, advanced to vice 
president; Edward P. Wells, from trust 
officer to assistant vice president in that 
department; Walter C. Briggs to trust 
officer. 

St. Paul—S. W. Kane, formerly as- 
sistant trust officer, was made assistant 
cashier of AMERICAN NATIONAL BANK. 


MISSOURI 


St. Louis—Among promotions at MEr- 
CANTILE COMMERCE BANK & TRUST Co., 
John J. Lackey, assistant manager of the 
insurance department of the Corporate 
Trust Department, was made assistant 
Secretary, and Leo E. McMahon, senior 
Probate clerk in the Trust Estates De- 


partment, was made assistant trust of- 
ficer. 


St. Louis—Henry 
Hitchock has beeh 
elected vice pres- 
ident in charge of 
the trust depart- 
ment of MISSISSIP- 
PI VALLEY TRUST 
Co., F. Leland Car- 
pentef appointed 
trust officer, and 
Harrison F. Coer- 
ver made assistant 





HENRY HITCHCOCK 
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vice president. Mr. Hitchcock was for- 
merly assistant vice president in the new 
business department. A graduate of Yale 
University and the Harvard School of 
Business Administration, Mr. Hitchcock 
is president of the Children’s Aid Society. 
Mr. Carpenter is a graduate of Washing- 
ton University, and served as clerk of 
the St. Louis probate court from 1942 
to 1947. 
NEVADA 


Reno—Charles M. Boardman has be- 
come assistant trust officer of First Na- 
TIONAL BANK of Nevada. 


NEW JERSEY 


Bordentown — H. Bertram McInney 
was elected trust officer of the First Na- 
TIONAL BANK. 


Jersey City—Kelley Graham, president 
of the First NATIONAL BANK since 1923, 
has been succeeded in that position by 
Clifford A. Spoerl. Mr. Graham has be- 
come chairman of the board. 


Montclair—BANK ‘OF MONTCLAIR ap- 
pointed Fred Scharfenberg as assistant 
cashier in charge of new business and 
public relations. 


Newark—F EDERAL TRUST Co. announc- 
ed the election of Frank C. Mindnich, 
heretofore president, as chariman, and 
David J. Connolly as president and ad- 
ministrative officer. 


Orange—Upon the retirement of Rol- 
and P. Jackson, vice president and trust 
officer of ORANGE FIRST NATIONAL BANK, 
president M. Raymond Riley assumes the 
duties of trust officer, with Edmund J. 
Saper, Jr., appointed assistant trust of- 
ficer. 


Point Pleasant—Mrs. Anita S. Tilton 
was elected trust officer of OCEAN COUN- 
TY NATIONAL BANK in addition to her 
present position as assistant cashier. 


Walter Van Schoick was elected assistant 
trust officer. 
NEw MEeExIco 


Santa Fe—George M. Bloom became 
the president of First NATJONAL BANK, 
succeeding Paul A. F. Walter, who re- 
tired. Mr. Bloom, who entered the bank 
in 1932, was formerly ‘vice president and 
trust officer and since 1946 executive vice 
president. 

NEW YORK 


Buffalo—MARINE TRUST Co. elected 
Clifford H. Cox a vice president, and 
Charles E. Stewart a trust officer. Mr. 





CHAS. E. STEWART 


CLIFFORD H. Cox 


Cox became a trust officer of the com- 
pany in 1933, and later a trust invest- 
ment officer. Mr. Stewart, in charge of 
trust advertising and business develop- 
ment, has been with the bank since 1927, 
except for four years in the Army 


Lynbrook—George H. Jackson became 
president of LYNBROOK NATIONAL BANK 
following the retirement of Augustus D. 
Kelsey. Mr, Jackson has heretofore been 
executive vice president and trust officer. 


New York—Among vice presidents 
elected by BANK OF NEW YorK & FIFTH 
AVENUE BANK were Richard P. Gardner, 
in charge of new business at Fifth Ave- 
nue ‘branch, and L. M. Townsend, in 
charge of public relations at the main 
office. 





TRUST SERVICE EXCLUSIVELY 


Detroit Trust Company, with its many years of experience 
in every phase of trust business, is especially qualified 
to serve in any situation requiring a Michigan fiduciary. 


DETROIT TRUST COMPANY 


201 W.. FORT STREET -« 


DETROIT 31, MICHIGAN 


Established 1900 


———_—====>====_—[=[=[==[=—[_—_—==_=_>_—_—S—>——S>>=E=—_—_l__——>>>S>S>S=SS=]=a2]]L=aSSSSS— 





121 








New York—In the personal trust 
division of CENTRAL HANOVER BANK & 
Trust Co., H. Clay Dennett, Russell R. 
Roetger and William R. Morris were ap- 
pointed assistant secretaries. 


New York—As a 
result of shifts in 
the senior execu- 
tive posts at CHASE 
NATIONAL BANK 
announced by 
chairman Winthrop 
W. Aldrich, Percy 
J. Ebbott advanced 
to the presidency, 
Arthur W. McCain 
to vice chairman 
of the board of directors, and Carl J. 





Percy J. EBBoTT 
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MICHIGAN 
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Schmidlapp to vice chairman of the exe- 
cutive committee. Mr. Ebbott has been 
one of the senior lending officers and has 
had charge of the bank’s business in Mid- 
dle-Western and South-Western areas. 
He is a former president of the Associa- 
tion of Reserve City Bankers. 


New York—Edward W. Smith was 
elected chairman of the board and chief 
executive officer of CLINTON TrRusST Co., 
and Theodore R. Schwarz was elected 
president. Mr. Smith became associated 
with the bank in 1930 as assistant trust 
officer; Mr. Schwarz has been with the 
institution since its opening in 1929. 

New York—Wil- 
liam N. Enstrom, 
who for the past 
seven years has 
been president of 
IRVING TRUST Co., 
relinquished that 
post to Richard H. 





West, executive 
vice president, and 
became chairman 


RICHARD H. WEsT 


of the board. Mr. 
Enstrom thus becomes chief executive of- 
ficer and Mr. West the administrative 
officer. Harry E. Ward, president for 23 
years and chairman since 1942, retired 
as an active officer and was elected hon- 
orary chairman. 


In the trust division John R. Hall and 
Joseph P. Barnett were made assistant 
secretaries. 


New York—LAwyers Trust Co. elect- 
ed Herbert O. Pfister assistant trust of- 
ficer. 


New York — George Bertrand Paull 
was elected vice president in the trust 
department of MARINE MIDLAND TRUST 
Co. 


New York— 
James M. Trenary, 
vice president in 
charge of the trust 
department of the 
UNITED STATES 
TRUST CO., was 
elected to the board 
of trustees. He is 
vice chairman of 
the trust division 
of the New York 
State Bankers Association and a member 
of the executive committee of the. trust 
division of American Bankers Associa- 
tion. 

Niagara Falls—Power City Trust Co. 
promoted Howard C. Gray from treasurer 
and trust officer to vice president. 





JAMES M. TRENARY 


Olean—Carl J. Biehler has been ap- 
pointed assistant trust officer of First 
NATIONAL BANK. 

Peekskill—George V. Bishop, trust offi- 
cer of PEEKSKILL NATIONAL BANK, re- 
ceived the additional title of assistant 
cashier. 

Port Richmond—Ernest Miller was ad- 
vanced to the presidency of STATEN Is- 


LAND NATIONAL BANK & TRUST Co., suc. 
ceeding J. Frederick Smith, who is now 
chairman. Miss Eva Locher was made 
trust officer. 


Yonkers—Irving R. Church, trust of. 
ficer of CENTRAL NATIONAL BANK, has 
also been elected a vice president. 


NorRTH CAROLINA 


Charlotte—AMERICAN TRUST Co. elect- 
ed Arthur H. Jones an assistant vice pres. 
ident in charge of personnel, public rela. 
tions and advertising. 


Morganton—At First NATIONAL BANK, 
J. Scott Osborne, former vice president, 
cashier and trust officer, was made pres- 
ident and trust officer. A. M. Ingold, 
whom he succeeds, is chairman. J. W. 
Knox became cashier and assistant trust 
officer. 


OHIO 


Cincinnati—F red A. Dowd was elected 
president of ATLAS NATIONAL BANK to 
succeed J. F. Partle. Mr. Dowd recently 
resigned as vice president of First Na- 
TIONAL BANK. At the latter bank, Joseph 
R. Collins was elected trust officer. 


Cincinnati— 
Among elections at 
the FIFTH THIRD 
UNION TRUST Co., 
Edward W. Nip- 
pert has been elect- 
ed vice president 
and trust officer; 
John E. Goyert 
named trust officer. 
Mr. Nippert is a 
graduate of Miami 
University and the Graduate School of 
Banking at Rutgers. He has been a senior 
trust officer since 1945. 





EDWARD W, NIPPERT 


Cleveland—Ernest Wagner has been 
made a trust accounting officer, and Wen- 
dell Herrick named security analysis of- 
ficer in the estates investment depart- 
ment of CLEVELAND TRUST Co. 


Columbus—B. G. 
Huntington resign- 
ed as president of 
HUNTINGTON Na- 
TIONAL BANK and 
became its chair- 
man, turning over 
his post to John E. 
Stevenson, who has 
been executive vice 
president. Warren 
T. Hackett has be- 
éome a vice president and trust officer. 





JOHN E. STEVENSON 


Dayton — THIRD NATIONAL BANK & 
Trust Co. elevated E. J. Stueve to trust 
officer; elected Wendell A. Hohm an as- 
sistant trust officer. 


Toledo—William S. Miller, who has 
been in charge of the tax division of the 
trust department of OHIO CITIZENS 
Trust Co., has been elected an assistant 
secretary. 
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Toledo—ToLEDo Trust Co. promoted 
Howard Aumend from assistant trust of- 
ficer and assistant secretary to vice pres- 
jdent; H. J. Brancheau from assistant 
trust officer and assistant secretary to as- 
sistant vice president. 


OKLAHOMA 


Tulsa—G. O. Bayles, Jr., was named 
assistant officer of the First NATIONAL 
BANK & TRUST Co. 


OREGON 


Portland—Clarke H. Fisher, J. R. 
Smith and Raymond J, Toomey were 
given titles of assistant secretary in ad- 
dition to their present titles of assistant 
trust officer at this office of BANK OF 
CALIFORNIA, N. A. 


PENNSYLVANIA 


Philadelphia—Fred L. Johnston has 
been made an assistant trust officer at 
CoRN EXCHANGE NATIONAL BANK & 
Trust Co. 


Philadelphia—LAND TITLE BANK & 
Trust Co. elected Robert L. Gray, Jr., 
assistant investment officer. 


Philadelphia—O. Eugene Merkt was 
promoted to assistant trust investment 
officer of the PENNSYLVANIA COMPANY 
FOR BANKING & TRUSTS. 


RHODE ISLAND 


Providence—Since RHODE ISLAND Hos- 
PITAL TRUST Co. took over the National 
Bank of Commerce & Trust Co. (reported 
last month) the following changes have 
been announced in personnel: Former 
National Bank of Commerce officers Al- 
bert F. Newman, Frank J. Ryan and 
Henry L. Wilcox were named vice pres- 
idents; Verrano C. Hart, trust officer; 
Charles H. Chadsey and Stuart K. Tut- 
tle, assistant secretaries; William M. 
Spiller, assistant trust officer. Newly 
elected officers already with the Rhode 
Island Trust are: William W. White, vice 
president; Charles B. Cornelius, H. J. 
Field, John A. Graham and Harold L. 
Kendall, trust officers; Leonard R. Mit- 
chell, assistant secretary; Herbert C. 
Wills, Jr., assistant trust officer. 


TENNESSEE 


Memphis—James L. Ross has been 
elected executive vice president of Na- 
TIONAL BANK OF COMMERCE. He was vice 
president and trust officer before shift- 
ing to the commercial department as 
vice president a few years ago. 


Nashville—-AMERICAN NATIONAL BANK 
announced that John C. Baxter has been 
elected trust officer; Cullen E. Douglass 
made assistant trust officer. 


* 


TEXAS 


Beaumont—J. B. Terrell was desig- 
nated assistant vice president and trust 
officer of the AMERICAN NATIONAL BANK. 


Dallas—E. J. Barber, J. B. Lapsley 
and David Reed were made vice pres- 
idents and assistant trust officers at the 
First NATIONAL BANK. 


El Paso—At STATE NATIONAL BANK, 
former vice president George G. Matkin 
has been made president, succeeding the 
retiring R. W. McAfee, now made chair- 
man. J. W. Clark was appointed assistant 
cashier in addition to assistant trust offi- 
cer. 


Houston—Fred P. Hamill advanced to 
vice president and trust officer of the 
City NATIONAL BANK. 

Houston — Two 
men who started 
banking on the 
same level 21 years 
ago, as bookkeep- 
ers, have approach- 
ed the top at the 
NATIONAL BANK OF 
CoMMERCE. A. D. 
Simpson, president, 
was made vice 
chairman of the 
board, while R. P. Doherty, executive vice 
president, was made president. Mr. Simp- 
son’s name has become almost synony- 
mous with civic activity in Houston. He 
was president of the Chamber of Com- 
merce in 1943. Mr. Doherty has been 
executive vice president since 1934. 
Among other promotions, John E. Whit- 
more and E. O. Buck were elected vice 
presidents. 
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Houston—Leslie C. Lewis was named 
an assistant trust officer of SouTH TEXAS 
COMMERCIAL NATIONAL BANK. 


UTAH 
Salt Lake City—Paul D. Schletter ad- 
vanced to trust officer at WALKER BANK 
& Trust Co. 
VIRGINIA 


Clifton Forge—C. M. Brown succeeds 
R. E. Sanders who recently retired as 
cashier and trust officer of FIRST NATION- 
AL BANK. 


Danville—FIrRst NATIONAL BANK elect- 
ed Landon C. Horne vice president and 
trust officer, and E. Ballou Bagby as 
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assistant vice president and assistant 
trust officer. 

Marion—MARION NATIONAL BANK an- 
nounced the election of Lt. Governor 
Lewis Preston Collins as president to 
succeed the late Henry B. Staley. 

Norfolk—Karl H. Clauset has been 
appointed an assistant trust officer of 
the NATIONAL BANK OF COMMERCE. A 
graduate of Tulane University in 1938, 
Mr. Clauset was with the Navy for five 
years and joined the trust department 
in 1945. 

Richmond—CENTRAL NATIONAL BANK 
elevated William H. Schwarzschild from 
president to chairman of the board, and 
W. Harry Schwarzschild, Jr., to the pres- 
idency. 
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Richmond—STATE PLANTERS BANK & 
TrRusT Co. appointed A. Frank Robinson 
an ,assistant trust officer. 


Waynesboro—A. W. Frame, elected 
president, succeeds Boyd Stombock who 
became chairman of the board of CitT- 
IZENS-WAYNESBORO BANK & TrusT GO. 
Julius B. Stombock was elected trust of- 
ficer; Edgar R. Coiner, assistant trust 
officer. 


WASHINGTON 


Bellingham—At this branch of SEAT- 
TLE-FIRST NATIONAL BANK, Harold C. 
Philbrick was promoted to vice president, 
manager and trust officer, succeeding H. 
C. Heal, who retired. 


Seattle—At this office of BANK OF 
CALIFORNIA, N. A., R. Lawrence Brown 
was named assistant trust officer and as- 
sistant secretary. 


Tacoma—Robert B. Gordon has been 
promoted to trust officer at PUGET SOUND 
NATIONAL BANK. 


WEST VIRGINIA 


Charleston—John I. Dickinson was ap- 
pointed to the newly-created position of 
chairman of the board, having been for 
the past 25 years president of KANAWHA 
VALLEY BANK; Hayes Picklesimer, execu- 
tive vice president since 1940, was elected 
president. In the trust department, Earl 
E. Thomas became vice president, trust 
officer and secretary; James A. Beheler, 
assistant treasurer. V. W. O’Dell became 
vice president and assistant secretary. 


CANADA 


Toronto—L. H. Kelly has been named 
manager of the real estate department 
of GUARANTY TRusT Co. of Canada. 


~~ 


BRIEFS 


Atlanta, Ga.—Carroll Payne Jones, 
trust officer of TRUST COMPANY OF 
GEORGIA, has been elected president of the 
Atlanta Life Insurance & Trust Council. 


Atlanta, Ga.—N. Baxter Maddox, vice 
president in charge of the trust depart- 
ment of the First NATIONAL BANK, has 
been elected president of the Atlanta 
Clearing House Association. 


Chicago, Ill—Adrian Dubach, assist- 
ant secretary of NORTHERN TRUST Co.’s 
trust department, was inducted into the 
bank’s Quarter’ Century Club at the an- 
nual dinner January 12. 


Rensselaer, Ind.—Trust powers were 
granted to FARMERS & MERCHANTS Na- 
TIONAL BANK under the Federal Reserve 
Act. 

Penacook, N. H.—The State Bank Com- 
mission has approved establishment of 
the VALLEY TRusT Co. 


Albuquerque, New Mex.—J. L. Thread- 
gill, trust officer of the First NATIONAL 
BANK, has been named chairman of the 
newly appointed committee of the New 


Mexico Bankers Association to study the 
future of trust business in the state. 


~ 


FIDUCIARY ASSOCIATION 
ELECTIONS 


Associated Trust Companies of Cen. 
tral California: President, William §, 
Hogan, San Francisco Bank; Vice-Pres.- 
ident, J. B. Chamberlain, Pacific Nationa] 
Bank; Secretary-Treasurer, Merl Me. 
Henry, Bank of America N. T. & S. A. 

Corporate Fiduciaries Association of 
New York City: President, William A, 
Eldridge, Central Hanover Bank & Trust 
Co.; Vice President, C. A. Allen, Kings 
County Trust Co.; Secretary-Treasurer, 
Erwin Berry, Manufacturers Trust Co. 
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ESTATE TAX 


Power to use principal for “pleasure, 
comfort and welfare” of beneficiary de- 
stroys charitable deduction. Estate was 
left in trust for decedent’s mother during 
her life. Trustees were directed to pay 
mother $750 per month and if income was 
insufficient, trustees could invade prin- 
cipal. In addition, trustees also had 
power to use and expend in their dis- 
cretion any portion of the estate, either 
income or principal, for the “pleasure, 
comfort and welfare’ of decedent’s 
mother. Upon death of mother, balance 
of estate, exclusive of certain legacies, 
was to go to four named charities. De- 
duction was taken on estate tax return 
for amount passing to charity. Commis- 
sioner denied the deduction. 


HELD: Refund denied. Will did not 
limit trustees’ disbursements in conform- 
ity with some ready standard, as where 
trustees are to provide the primary bene- 
ficiary with such sums as may be neces- 
sary to suitably maintain her in as much 
comfort as she now enjoys. While chance 
of principal’s being entirely consumed 
before mother’s death was remote, none- 
theless the possibility existed. Henslee v. 
Union Planters Nat’l Bank & Trust Co., 
Sup. Ct., Jan. 3. 


Transfers at age of 81 not in con- 
templation of death. In 1941, about two 
and a half years prior to her death, de- 
cedent made gifts of -approximately 
$34,000 each to her two daughters. At 
the time, decedent was 81 years of age, 
frail and totally blind. One of her daugh- 
ters contemplated taking her son out of 
Princeton and sending him to a state 
university, because of financial reasons. 
Decedent wanted him to remain at 
Princeton and to accomplish this she 
transferred property to daughter that 
would yield the required supplementary 
mcome. Since practice of decedent and 
her husband had been to treat the daugh- 
ters impartially in gifts, she transferred 
a similar amount to other daughter. 
Commissioner included these gifts in 
decedent’s gross estate on ground that 
they had been made in contemplation 
of death. 


HELD: Transfers were not made in 
contemplation of death. Decedent was 
Interested in welfare of daughters and 
Proper education of her grandchildren. 
Nothing in evidence indicated her 
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thoughts were centered on her impend- 
ing death. Est. of Stitt v. Comm., T.C. 
Memo, Dec. 8. 


Transfer not made in contemplation 
of death. In 1941, when decedent was 76 
years of age, he withdrew $40,000 in se- 
curities from a joint brokerage account 
and transferred them to his wife as an 
absolute gift. His reasons for making 
transfer were to reduce his income taxes 
and to make up losses his wife had suf- 
fered in 1929, due to his bad advice. Up- 
on his death in 1944, Commissioner in- 
cluded these gifts in decedent’s gross 
estate as having been made in contempla- 
tion of death. 


HELD: Transfer was not made in 
contemplation of death. Until time of 
his sudden death in 1944, decedent was 
in normal good health, regularly en- 
gaged in his business and social pur- 
suits, and had no reason to apprehend 
death. Further, transfer to his wife was 
made more than two years after he had 
drawn his last will, and almost three 
years before his death. Thus, there was 
no such propinquity between the three 
events as to justify an inference that 
decedent was in a testamentary frame of 
mind at time he made transfer. Motives 
prompting transfer, namely desire to re- 
duce his income taxes and to make good 
the losses his wife had suffered, were 
associated with life rather than with 
death. Est. of Rosebault v. Comm., 12 
T.C. No. 1, Jan. 5. 


Girt TAX 


Separation settlement not a gift. Tax- 
payer and his wife, who separated in 
1941, entered into agreement providing 
for payment of $350.000 to her, in addi- 
tion to $5,000 for first year, plus one- 
fourth of his spendable income during 
her life or until she remarried. Wife 
agreed to release her right to support 
and maintenance of herself and children, 
dower and all other marital rights in 
his property. Although there was no evi- 
dence that divorce was contemplated, 
agreement was to be binding regardless 
of divorce. Commissioner determined that 
$350,000 payment was not made for full 
and adequate consideration and was 
therefore a taxable gift. 

HELD: Transfer was not taxable. Cir- 
cumstances under which agreement was 
arrived at indicated that transaction was 
an “arm’s length” one. There was a cer- 
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tain amount of difference in point of 
view during discussions. Husband’s first 
offer was $250,000. Wife wanted $700,000. 
Transfer was made for full and adequate 
consideration. Harding. v. Comm., 11 
T.C. No. 124, Dec. 22. 


INCOME TAX 

Assigned trust income taxed to as- 
signor. Decedent made three assignments 
of income of trust of which she was life 
beneficiary. In October 1939, income for 
period beginning November 1, 1939 and 
ending December 31, 1940, was assigned 
to son. On January 3, 1941 income for 
next two years ending December 31, 
1942 was also assigned to him. On Aug- 
ust 28, 1942 she made another assign- 
ment under which she gave son all right 
to income from trust beginning as of 
July 1, 1942. Commissioner contended 
that first two assignments were not 
transfers of income-producing property, 
but were assignments of right of de- 
cedent to receive income for short periods 
and were anticipatory assignments of fu- 
ture income under which income would 
still be taxable to her. 

HELD: Income is taxable to assignor. 
Assignments for such short periods as 
these do not relieve assignor of income 
tax. Est. of Wong Goo Shee v. Comm., 
T.C. Memo, Dec. 7. 

Charitable deduction for trust income 
denied. Decedent, a resident of Oregon, 
created testamentary trust, income from 
which, for period of ten years, was to be 
used in such sums as might seem wise 
to trustees for care and maintenance of 
certain blood relatives, who, in judgment 
of trustees, might be in need of financial 
assistance. At end of ten year period, 
principal and accumulated income, not 
otherwise disposed of, was to be divided 
into four equal parts and distributed 
to four named charitable institutions. 
During period of administration, from 
January, 1940 to March, 1943, no pay- 
ments were made to any of intermediate 
beneficiaries, although some made re- 
quests for aid. Trustees did not begin to 
function until March, 1948, when estate 
was finally distributed to them. Income 
of trust during that period was regarded 
by trustees as income permanently set 
aside for charitable purposes and a de- 
duction was claimed under Section 162 
(a), LR.C. 

HELD: Deduction disallowed. Income 
was not permanently set aside for char- 
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itable purposes. Under Oregon law, 
which controlled here, when income is 
to be paid to beneficiary, the latter is en- 
titled to income from death of testator, 
unless otherwise provided in Will. There- 
fore, none of income was permanently 
set aside for charity, nor could it be 
known whether any or how much of the 
income could be used exclusively for char- 
itable purposes. Maloney v. Glaser, C.C. 
A.-9, Jan. 13. 


Assigned trust income is not taxable 
to assignor. Taxpayer during her life- 


‘ time was sole income beneficiary of an 


inter-vivos trust. In 1936 her son was 
divorced. He was unable to comply with 
support provisions of decree. His mother, 
desiring to assist him financially, made 
assignments of part of trust income to 
which she was entitled. Assignments pro- 
vided for payment to wife for time re- 
required by decree. Commissioner taxed 
assigned income to mother rather than 
assignee. 


HELD: Income was not taxable to 
assignor. Assignee may be taxable on in- 
come of assigned trust property if he 
thereby obtains an equitable property 
interest, provided assignor has not re- 
tained such control as to amount to a 
substantial interest. In instant case, one 
assignment was for unmarried life of 
divorced wife, and two were to last dur- 
ing minority of children, aged ten and 
nine. Thus, they effected a transfer of 
certain rights in principal of trust, al- 
though not coextensive with assignor’s 
interest. Equitable interests need not be 
assigned in their entirety in order to 
give the assignee his property rights. 


Hawaiian Trust Co. Ltd., v. Kanne, 
C.C.A.-9, Jan. 8. 
Full deduction allowed for capital 


gains set aside for charity. Decedent 
created testamentary trust, 45% of in- 
come of which was to be paid to a char- 
itable corporation. Pursuant thereto, 
such part of total net income of trust 
for 1944, including long term capital 
gains, was permanently set aside for such 
charitable use. On 1944 fiduciary re- 
turn, deduction was taken under Section 
162 (a), I.R.C., for 45% of full amount of 
capital gains set aside. Commissioner de- 
termined that only 50% thereof was de- 
ductible in view of Section 117 (a) (4) 
and (b), providing that only 50% of net 
long term capital gains shall be included 
in determining net capital gain and net 
income subject to tax. 


HELD: 45% of full amount of capital 
gains is deductible. Section 162 (a) al- 
lows deduction to trust of any part of 
gross income paid or set aside, without 
limitation, for charitable purposes. Gross 
income, as defined in Code, “includes 
gains, profits and income derived from 
sales or dealings in property.” Further, 
Seetion 117 expresses liberal attitude of 
Congress with respect to taxation of 
capital gains by including only one-half 
thereof in net income under certain cir- 





cumstances. Section 117 was not intend- 
ed to modify definition of gross income 
and to limit deduction for charitable pur. 
poses to net income. Allowance for char. 
itable deductions under Section 162(a) 
is out of total income rather than net 
taxable income. Benedict v. U. S., Court 
of Claims, Jan. 3. 


Insurance premiums paid on sole pro- 
prietor’s life. Upon death of taxpayer’s 
husband, son exercised option under part- 
nership agreement to require executors 
to retain an investment in business which 
he was continuing, amounting to approx- 
imately $80,000. Husband had carried 
two insurance policies on son’s life. Poli- 
cies were assigned to taxpayer as sole 
legatee of husband’s estate. Thereafter, 
she paid premiums and took deduction 
on income tax return for a non-business 
expense incurred “for the production or 
collection of income, or for the manage- 
ment, conservation or maintenance of 
property held for the production of in- 
come.” 


HELD: Deduction disallowed. Tax- 
payer did not meet burden of proving 
that premium payments were ordinary 
and necessary expenses incurred for pur- 
pose of protecting production of income 
or for conservation of property held for 
production of income. Interest in the 
business belonged to the estate, not her. 
Meyer v. U. S., Dist. Ct., S.D.N.Y., 80 
Fed. Supp. 933. 


RULING 


Installment payments under endow- 
ment policies. The Commissioner has au- 
thorized a change in the method of com- 
puting the tax on fixed installment pay- 
ments under an endowment or life insur- 
ance policy. Formerly, regular payments 
made to owner of policy over period of 
his life, and payments of a fixed and 
predetermined number of installments, 
without regard to life expectancy, were 
both treated the same for tax purposes. 
In other words, payments received in 
any one year constituted taxable income 
to the extent that they equaled 3% of 
the cost of the policy. Under the amended 
Regulations, the 3% formula will not be 
applied to payments made under a fixed 
number of installments. Such payments 
will not be subject to tax until the total 
amount received equals the cost of the 
policy. T.D. 5684. 


A & 


DEMOSTHENES was seven years old when 
his father died, leaving property worth 
about, £3,500, which, invested, would have 
yielded rather more than £600 a year. 
But his guardians abused their trust, and 
handed over to Demosthenes, when he 
came of age, rather less than one-sev- 
enth of his patrimony. Demosthenes 
brought an action and gained a verdict 
for about £2,400. But it does not appear 
that he got the money. 

—From the Encyclopedia Brittanica. 
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BUSINESS INSURANCE — Agreement 
Not Testamentary 


Kentucky—Court of Appeals 

More v. Carnes et al., 214 S.W. (2d) 984, 

rehearing denied Dec. 10, 1948. 

The written partnership agreement be- 
tween two equal partners was to the 
effect that upon the death of either, the 
survivor would become the owner of all 
of the assets, and should discharge all 
of the liabilities, of the partnership, and 
in order to afford some compensation to 
those persons who should be interested 
in the estate of the partner who died 
first, insurance was effected on the life 
of each partner, payable to those persons 
who would be interested in the estate of 
each partner upon his death, the prem- 
iums on such insurance being payable by 
the partnership. 


Following the death of one of the part- 
ners, an appraisal of the partnership as- 
sets disclosed that the value of a one- 
half interest was greatly in excess of the 
proceeds of the life insurance policy 
which had been issued on his life, pur- 
suant to the partnership agreement. The 
appellees, those interested in the estate 
of the deceased partner, brought this 
action seeking to establish a right to a 
one-half interest in the assets of the 
partnership, the contention being that 
the partnership agreement was of a test- 
amentary nature and void because not 
executed with the requisite formalities. 


HELD: The partnership agreement 
was not testamentary in character. The 
Court said: 


“This question as it relates to a Part- 
hership Agreement has never been de- 
cided in Kentucky but the great weight 
of authority in other jurisdictions based 
upon what appears to us to be the better 
reason is that such Agreements are exe- 
cutory contracts which determine the 
nights of the parties inter se and are not 
testamentary in nature.” ; 
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DISTRIBUTION — Failed Testamen- 
tary Gifts to Testator’s Kindred Do 
Not Lapse 


California—District Court of Appeal 

Estate of Steidil, 89 A.C.A. 541 (Dec. 31, ’48). 

Steidl’s will gave the residue of his 
estate “to my brothers and sisters *** to 
be divided equally between them.” At 
date of execution of will, decedent had 
eight living brothers and sisters. Be- 
tween that date and testator’s death one 
brother died, leaving three children. 
Testator had knowledge of his death but 
made no change in the will. 


Section 92, Probate Code, provides that 
if a devisee or legatee dies during life- 
time of the testator, gift to him fails un- 
less there appears an intention to substi- 
tute another, except that when any estate 
is devised or bequeathed to any “kindred” 
of the testator, lineal descendants of 
such person take the gift he would have 
taken if living. 

HELD: Judgment determining the 
three children had no interest in estate 
reversed. The statute applies and the 
issue of the deceased brother take. 


NOTE: The present case, following 


what is stated to be the weight of au-. 


thority, is one of first impression in 


California as to whether the anti-lapse 
statute applies where the gift is to a 
class. 


CHARITIES — Giving Executor Au- 
thority to Select Beneficiaries 
California—District Court of Appeal 

Estate of Bunn, 89 A. C. A. 362 (Dec. 23, 

1948). 

Testatrix’s holographic will included 
the following provision: “At Harry’s 
death I want everything I have sold and 
given to a worthy charity, selected by 
my executors.” The Bank of America was. 
named as “executors.” Codicils contained 
a similar provision. The case is discussed 
on theory of whether a trust for charity 
was or was not created. 

HELD: The trust was void, the bene- 
ficiary not being designated with reason- 
able certainty. 


NOTE: The decision seems question- 
able and is not fully supported by Estate 
of Ralston, 1 Cal. (2d) 724, which is 
cited in its support. See generally, au- 
thorities cited in Section 22, Note 7, of 
present writer’s Trust Administration 
and Taxation. Also, Re Funk’s Estate, 
353 Pa. 321, (appointing agency given 
authority to give the fund “to some 
worthy cause or institution”). 


DISTRIBUTION — Vested Remainder 
Created in Grandchildren 
Pennsylvania—Supreme Court 
Edwards Estate, 360 Pa. 504. 
Testatrix had a life interest with a 
testamentary power of appointment in a 
trust fund established by the will of her 
father. In’ her will she directed that the 
income from her separate estate be di- 
vided equally among her four daughters, 
and further directed an equal division of 
her estate “two years after my death.” In 
respect to the trust she directed that it 
was to continue and “when the life inter- 
est of the present heirs (her daughters) 
expires,” the principal was to go to her 
grandchildren. By codicil, she added that 
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at the time of the division of her separate 
estate, one-half thereof was to be added 
to the trust fund, each daughter to have 
2n equal share of the income from the 
same, and at the death of each, her share 
was to continue in trust for the grand- 
children until the death of the survivor 
of the daughters. 


The four daughters and five grand- 
children survived testator. One grand- 
daughter died within two years of testa- 
trix’s death, during minority, and the 
executor of her surviving parent claimed 
she had had a vested one-fifth interest 
in the trust, which descended to her par- 
ents as tenants by the entireties. The 
other four grandchildren contended the 
interest was contingent upon survival to 
two years after testatrix’s death, or to 
the death of the first of testatrix’s daugh- 
ters to die or at the successive deaths of 
testatrix’s daughters. The lower court 
sustained the claim, and the four grand- 
children appealed. 


HELD: Affirmed. The question raised 
was decided in Edwards Estate, 255 Pa. 
358 (1916) and is, therefore, res judicata. 
The legal effect of the language used by 
testatrix was the limitation of a vested 
remainder to the grandchildren in esse 
at her death, as a class, subject to open 
and let in afterborn children. The re- 
mainder to the grandchildren became 
vested in those living at the testatrix’s 
death. 
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Girts — Delivery of Key Insufficient 
to Establish Gift 


Washington—Supreme Court 
Estate of Gallinger, 131 Wash. Dec. 769. 


Otto Gallinger was a bachelor who, for 
many years, had conducted the business 
of giving hair and scalp treatments at 
his place of business, which was also 
his place of residence. About a month 
before his death he executed a will, nam- 
ing a friend of some thirty years’ stand- 
ing, Dr. “C,” as executor, leaving certain 
bequests to Dr. “C’s” grandchildren, and 
the balance thereof to his brothers and 
sisters. The day before his death, al- 
though he had no reason to anticipate 
his early demise, the decedent was taken 
to a sanitarium by Mr. “V,” an account- 
ant who had assisted decedent in the 
preparation of income-tax returns for the 
preceding six years (for which services 
he had been compensated). 

The testimony was in dispute as to 
what was said by the deceased to Mr. 
“V” upon leaving his place of business 
for the sanitarium, but it was conceded 
that decedent gave Mr. “V” the key to 
his combination place of business and 
residence, in which there were stocks and 
securities of the approximate value of 
$42,000. After the death of decedent, Mr. 
“V” claimed title to these stocks and 
securities by virtue of a gift, either 
inter vivos or causa mortis. The lower 
court held that there was not a completed 
gift and dismissed the action. 

HELD: Affirmed. Under the facts as 
found by the trial court, neither a gift 
inter vivos nor causa mortis was estab- 
lished by clear and satisfactory evidence, 
since the subject of the alleged gift was 
capable of manual delivery and the only 
act of the decedent indicative of a do- 
native intent was the delivery of the key 
to his place of business, where the sub- 
ject of the alleged gift was located. Un- 
der the State law, the delivery of the key 
is not sufficient, under the facts found 
in this case, to establish a gift. 


INVESTMENTS — Purchase of Invest- 
ment Company Shares and Land 
Trust Certificates Upheld 


Ohio—Court of Appeals, Eighth District 


In re Estate of William D. Rees, No. 20,864, 
decided Jan. 7, 1949. 


Exceptions filed to the accountings of 
The Cleveland Trust Company as trustee 
related, inter alia, to the purchase of 
land trust certificates and investment 
company stock (preferred and common). 


Objections to the former were based 
on the contentions that (1) They did not 
constitute “securities” within the class 
permitted under the will, and (2) their 
purchase involved self-dealing inasmuch 
as the trustee purchased the certificates 
from itself. 


Objections to the investment company 
shares were based on the allegations that 
(1) they were speculative, (2) their 


purchase was imprudent in view of the 
large proportion (71%) of the trust’s 
holdings in stock, and (3) their purchase 
constituted an unlawful delegation of in- 
vestment power. 

All exceptions were overruled. 


HELD: Judgment affirmed. (In view 
of the fact that a Notice of Appeal has 
been filed, a fuller report of this case is 
not published at this time except to men- 
tion that the Court adopted the lower 
court’s reasoning as developed in Alec 
B. Stevenson’s article on “Investment 
Company Shares” in the July 1947 is- 
sue of TRUSTS AND ESTATES. 

—Staft Digest 


JURISDICTION — Distribution of Es- 
tate in Ancillary Proceedings 


New Mexico—Supreme Court 
Anderson v. Minton, 200 P. (2d) 361. 


Anderson died intestate, a resident of 
California. His widow was appointed ad- 
ministratrix of his estate in California. 
Prior to her application, the New Mexico 
court, upon application of Anderson’s 
former wife, appointed an ancillary ad- 
ministrator of decedent’s estate in Cali- 
fornia. Thereafter, the widow filed a 
petition seeking the removal of the ancil- 
lary administrator and for her appoint- 
ment as ancillary administratrix. This 
petition was denied. 


Subsequently the New Mexico admin- 
istrator filed his final account and prayed 
for an order distributing the estate to 
the lawful heirs. The California admin- 
istratrix filed her objections claiming 
that the New Mexico estate, rather than 
being distributed to the heirs, should be 
transferred to her as domiciliary admin- 
istratrix. This objection was denied. 

HELD: Affirmed. Where surviving 
wife, as domiciliary administratrix in 
California, failed to apply for ancillary 
letters of administration in New Mexico, 
the New Mexico court had authority to 
appoint administrator upon petition of 
decedent’s son and former wife. The New 
Mexico Court did not abuse its discretion 
in refusing to remove the ancillary ad- 
ministrator and substitute the surviving 
wife. In ancillary proceedings the court 
could properly direct distribution of the 
estate to the heirs rather than transmit 
the funds to the domiciliary administra- 
trix. 


PERPETUITIES — Whether Common 
Law Rule Against Perpetuities and 
Statutory Rules Against Restraints 
on Alienation Exist Concurrently 


California—District Court of Appeal 

Estate of Sahlender, 89 A. C. A. 386 (Dec. 27, 

1948). 

Sahlender’s will gave major portion of 
his estate to a bank in trust to pay the 
income to his daughter Dora for life. 
If she died prior to 24 years from the 
date of his death, the income was to go 
to her issue until the 24-year period had 
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ended. If she had issue born in his life- 
time who were living at the end of the 
94-year period, the trust in that event 
continued until the death of last of such 
issue. If both Dora and all her issue were 
dead prior to expiration of 24 years, 
termination of trust occurred then and 
property was to be distributed. 


On termination of the trust, the prin- 
cipal was to be divided into equal shares, 
one share going to each then living child 
of Dora, one share to issue of each de- 
ceased child by right of representation, 
one share each to three named relatives 
and two named friends of decedent then 
living in Germany, or to their issue if 
they were deceased. From an order hold- 
ing the trust void and the invalid in- 
separable from the valid provisions, the 
Attorney General of the United States, 
as successor to the Alien Property Cus- 
todian, and Dora appeal. 


HELD: Judgment reversed. The com- 
mon law rule against perpetuities is in 
effect in California. There is also in 
effect the statutory rule prohibiting re- 
straints on alienation except during lives 
in being or during an alternative period 
of 21 years. 


The trust insofar as it gave income 
to Dora for life, and insofar as it gave 
income to issue of Dora for the period 
specified (24 years after decedent’s death 
ow during lives of any issue of Dora who 
were living at: decedent’s death) was 
valid. Shares in principal on termination 
of trust to five named German legatees 
were valid. Share of principal given on 
termination of the trust to issue, if any, 
of Dora was invalid (this would postpone 
for more than 21 years the vesting of 
these remainder interests). For the same 
reason, gifts over to issue of German 
legatees were invalid. 

Dora having been of the age of 50 
years when the will was made and 55 
when testator died, and it being unlikely 
(it was in fact impossible, see Trust 
Administration & Taxation, Sec. 70) that 
she have any issue, testator’s principal 
intent was to benefit Dora and any bene- 
fit to her issue was minor and incidental. 
A similar intent to benefit the five Ger- 
man remaindermen was found. 
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The valid provisions of the trust as 
above enumerated were held severable 
from the invalid, and a decree ordered ac- 
cordingly. 


POWERS — Foreign — Conclusive- 
ness of Ancillary Letters on Estate 
of Missing Person 


New York—Supreme Court, New York Co. 


Opton v. Guaranty Trust Company of New 
York, N. Y. L. J., Jan. 28, 1949. 


Plaintiff was ancillary administrator 
with the will annexed of Benjamins’ 
estate. Benjamins, a resident of the Neth- 
erlands, was deported to a concentration 
camp and never returned. He was sub- 
sequently declared dead by a Netherlands 
court. The defendant bank refused to 
pay to the plaintiff as such administrator 
an amount which Benjamins had on de- 
posit with it, and put in issue the fact 
of his death and the validity of the 
plaintiff’s appointment. 

HELD: On the issue as to whether 
Benjamins was alive or dead, the decree 
granting letters was not conclusive as 
against either Benjamins or the defend- 
ant. Neither were made parties to the 
application for letters and hence are not 
within the class as to which Section 80 
S.C.A. makes surrogates’ decrees con- 
clusive. Furthermore, the Appellate 
Division, First Department, has stated 
that proof of the probate of a will or 
the granting of letters of administration 
do not even establish prima facie the 
fact of death (Marks v. Emigrant In- 
dustrial Savings Bank, 122 App. Div. 
661,664). 

Finally, the Court observed that it 
did not appear that Benjamins’ will was 
admitted to probate anywhere; and it 
would, therefore, seem that the ancillary 
letters were issued without jurisdiction 
even if Benjamins died as alleged. 


PowERS — Foreign — Death Action 
— Foreign Administrator May Sue 
Without Obtaining Ancillary Let- 
ters 


New York—Court of Appeals 


Wiener v. Specific Pharmaceuticals, Inc., N. Y. 
L. J., Jan. 25, 1949. 





The plaintiff was administrator in 
Michigan of the estate of his infant 
daughter, whose death in Michigan was 
allegedly caused by one of the defend- 
ant’s products. The plaintiff as such ad- 
ministrator brought a wrongful death 
action in New York. The question pre- 
sented was whether the plaintiff could 
sue without obtaining ancillary letters 
in New York. 


HELD: The plaintiff, as a stautory 
trustee, may maintain a wrongful death 
action in this state on the strength of 
his original letters. This question was 
hitherto expressly left open by this 
Court. Under Michigan law, the damages 


-recoverable in such action would inure 


to the benefit of next of kin suffering 
a pecuniary damage as a result of the 
death. The damages would not become a 
part of the decedent’s estate nor would 
they be subject to creditors’ claims. The 
plaintiff, is, therefore, a statutory trus- 
tee for the benefit of those entitled under 
Michigan law to the proceeds of the 
action. 


The reason for the rule that foreign 
administrators may not sue in our 
ceurts without obtaining ancillary letters 
is to prevent local creditors from being 
prejudiced by removal of estate assets 
from this state. Since creditors could not 
benefit from this action, there is no rea- 
son for requiring plaintiff to obtain an- 
cillary letters before bringing suit. 
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REAL PROPERTY — Specific Perform- 
ance of Agreement to Sell Real Es- 
tate Denied 


Massachusetts—Supreme Judicial Court 


Lucier v. Williams, -1948 A.S. 1155; Dec. 7, 
1948. 


One Loomis, owning real estate in 
Massachusetts, left a will probated in 
Florida, giving all his estate to his wife 
Harriette and naming her as executrix 
with a power of sale. She signed a con- 
tract with Lucier, individually and as 
executrix, to sell the real estate to him. 
She filed under G. L. 202, §32, a petition 
as foreign executrix for license to sell. 
The license issued three days after she 
died in Florida. The contract with Lucier 
contained the usual provision that if the 
seller was unable to give title as stip- 
ulated, any payments should be refunded. 
Harriette devised the real estate to some 
nieces. The real estate was subject to a 
mortgage for $500. Lucier brought a pe- 
tition in the probate court against the 
Massachusetts adminstrator c.t.a. of 
Loomis’ estate and the administratrix 
c.t.a. of Harriette’s estate to compel spe- 
cific performance. The judge dismissed 
the petition and ordered the estate of 
Harriette to refund Lucier’s deposit to 
him. 

HELD: Affirmed. The petition was 
properly dismissed against Loomis’ es- 
tate, since the probate court has no gener- 
al equity jurisdiction. As to the estate 
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of Harriette, since she had signed the 
contract to sell; the court had jurisdic- 
tion under G. L. 204, §1. However, the 
mortgage was an encumbrance which pre- 
vented the giving of a clear title, as 
called for by the agreement. In accord- 
ance with the accepted interpretation of 
the escape clause in the contract, the 
seller was not bound to extinguish out- 
standing defects in the title, but only to 
convey the property by her own deed, 
provided she was able to pass a good title 
thereby. As she could not convey a clear 
title, her administrator could take ad- 
vantage of the clause and refuse convey- 
ance, and Lucier was without any remedy 
except to get his money back. 


REVOCATION — Partial Revocation of 
Will by Cancellation Held Effective 


New Jersey—Superior Court, Appellate Division 
Ziegler v. Sutphin, 62 A. (2d) 750. 


Testator desired to revoke the residu- 
ary clause of his will immediately. The 
testimony revealed that he intended to 
make other disposition of this property 
at a later time but he died without having 
done so. In making the partial revocation, 
testator’s attorney drew a line through 
each word in the fourth paragraph of his 
will and wrote in the margin, “I hereby 
revoke the fourth paragraph of my last 
will and testament.” The testator signed 
the revocation and two persons signed as 
witnesses. Contestants here argued that 
such partial revocation of a will was not 
operative as a matter of law, or, if it 
was, that the revocation was conditional 
upon the execution of another will. 


HELD: Partial revocation was effec- 
tive. There is no rule of law to prevent 
a person from disposing of part of his 
property by will and allowing the re- 
mainder to pass by the laws of intestacy. 
Nor was the revocation conditional. The 
intent manifested in the revocation was 
unequivocal. 


SPOUSE’S RIGHTS — Right of Surviv- 
ing Spouse to Claim Statutory 
Share of “Totten” Trusts 


New York—Supreme Court, New York Co. 


Steixner v. Bowery Savings Bank, N. Y. L. J., 
Jan. 28, 1949. 





The intestate had created two Totten 
trusts for the benefit of two sons. The 
sons demanded payment to them of the 
deposits of which they were named bene. 
ficiaries. The defendant refused to pay 
because the sons could not present pass. 
books which were in the widow’s posses. 
sion. The widow claimed her statutory 
share of the accounts on the ground that 
they constituted illusory transfers. 


HELD: The widow is entitled to her 
statutory share of the bank accounts 
even though the decedent died intestate. 
Subject to this right’of the widow, the 
sons are entitled to the deposits. Where 
the decedent dies testate it was decided 
in Krause v. Krause, 285 N. Y. 27, that 
a surviving spouse could claim her statu- 
tory portion of a Totten trust on the 
ground that it was an illusory transfer. 


Where he dies intestate, however, there 
was formerly a conflict between the First 
and Second Departments of the Appellate 
Division as to whether the spouse could 
assert such claim. The First Department 
said “No” in Murray v. Brooklyn Sav- 
ings Bank, 258 App. Div. 132. The Sec. 
ond Department said “Yes” in Schnack- 
enberg v. Schnackenberg, 262 App. Div. 
234. In Burns v. Turnbull, 266 App. Div. 
779, the Second Department held in favor 
of the surviving spouse of an intestate 
and was affirmed without opinion by the 
Court of Appeals in 294 N. Y. 889. 
Thereafter, the First Department in 
Marano v. Lo Carro, 270 App. Div. 999 
affg. 62 N. Y. Supp. (2d) 121, reversed 
its former position and held in favor of 
the surviving spouse of an_ intestate, 
thereby apparently accepting the Court 
of Appeals affirmance in Burns v. Turn- 
bill as overruling its former view. 


WILLs — Construction — Per Stirpes 
Distribution Intended 


Pennsylvania—Supreme Court 
Fahey Estate, 360 Pa. 497. 


Testator wrote his own will in which 
he disposed the residue of his estate in 
the following words: “I give devise and 
bequeath (the residue) to my beloved 
Wife Margaret Silvey Fahey, for and 
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During her Natural life, in trust for my 
Children and grand Children.” A son and 
two daughters were appointed executors 
with the direction that they “be Just & 
true one to the other and to their 
nephews & Nieces. The children of (the 


testator’s two deceased children).” 


The widow survived and elected to take 


against the will. In a proceeding to parti- 
tion the real estate, the lower court de- 
cided that the only grandchildren who 
had interests in the residue were the 
children of testator’s two deceased chil- 
dren and the children of living children 
were excluded. The guardian and trustee 
ad litem for the children, born and un- 


born, of testator’s living children ap- 
pealed. 

HELD: Affirmed. The will gave the 
widow the residue for her own use and 
conservation for life with remainder to 
testator’s children and grandchildren. 
Children of living children do not par- 
ticipate as testator intended a per 
stirpital, and not per capita, distribution. 
If all grandchildren had been intended, 


have charged the executors to be “Just 
& true” to all their nephews and nieces 
and not merely those who were the chil- 
dren of his deceased children. 


WILLS — Construction — Whether 
Testamentary Gift Constitutes a 
Trust 


California—District Court of Appeal 
Estate of Faris, 89 A.C.A. 567 (Jan. 4, 1949). 


Faris’ will left all his estate “to my 
beloved son, James William Faris, to be 
turned over to him at the time he be- 
omes 25 years of age.” The will further 
provided that the estate was to be han- 
dled by the executors (two brothers of 
decedent), paying James “as much per 
month as they deem advisable.” If James 
died leaving no children, then the proper- 
ty was to go in thirds to three brothers. 


In distributing the estate, the lower 
court found a trustee necessary to carry 
out the trust created by the will and ap- 
pointed a bank as trustee. The son’s guar- 
lian appealed, claiming no trust was 
treated and residue should be distributed 
lirectly to him as guardian. 


testator could have said so and would’ 





HELD: A trust was created. This ap- 
pears from the provisions for deferred 
time of payment, for handling of the 
property in the meantime, and for the 
gift over if the son did not attain the age 
of 25. 


WILLs — Construction — Permissive 
Invasion of Principal for Support 
of Widow Does Not Require Such 
Invasion — Power of Appointment 
Construed 


Wisconsin—Supreme Court 
Will of Solveson, 253 Wis. 262. 


Solveson died leaving a will which, af- 
ter certain specific bequests, established 
a trust for his wife with payment of the 
income therefrom to her for her life- 
time. The will further provided that the 
trustee “may use any or all of the corpus 
of said trust estate for her necessary and 
proper care and support.” In making 
such invasion of corpus, the trustee was 
to consider the widow’s outside income. 


The widow was given a power of ap- 
pointment exercisable by her at death 
over the principal remaining at her 
death, with a gift over in default of ap- 
pointment. The wife died testate several 
years later. Her will provided that “I 


, do not exercise the power to dispose of 


by will any property in the estate of 
my deceased husband” and that the prop- 
erty in her husband’s trust “be disposed 
of according to the will of my deceased 
husband.” This was followed by a clause 
leaving the residue of her estate to a 
niece. 


The niece contested the allowance of 
the final account of the trustee under Mr. 
Solveson’s will and the final account of 
the executor of Mrs. Solveson’s will. She 
asserted that the trustee was required 
to pay to Mrs. Solveson from corpus the 
additional amount in excess of the in- 
come therefrom which she had expended 
for her needs. She further: maintained 
that the “residue” clause in Mrs. Solve- 
son’s will disposed of the corpus over 
which she had a power of appointment. 

HELD: Corpus payments to Mrs. 
Solveson were not mandatory. She should 
have made a request for such a payment. 
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The trustee, then, in his discretion, could 
invade corpus. 

The language employed by Mrs. Solve- 
son in her will was sufficiently explicit to 
negate any intent to exercise the power 
of appointment. Therefore, the remain- 
ing trust corpus would pass to the res- 
iduary legatees specified in Mr. Solve- 
son’s will in the event Mrs. Solveson 
failed to exercise the power. 




























WILLs — Construction — Vesting of 
Estate 


United States—Court of Appeals for 
District of Columbia 







Howard v. Americen Security and Trust Co., 
No. 9639, decided November 22, 1948. 


The will of Dorsey Clagett bequeathed 
most of his property in trust for his wife 
for life. At her death the trustee was to 
pay specified sums to named persons or 
to a named person or “her child or chil- 
dren” or to a named person, “his heir or 
heirs.” The remainder of the estate, to- 
gether with any legacies that may have 
lapsed, was to be divided among the chil- 
dren then alive of a deceased brother. 
The testator’s wife died 42 years after 
his death and the trustee brought a pro- 
ceeding for construction of the will and 






























bution of the estate. 

Two questions were posed: (1) ut 
whether the pecuniary beneficiaries were 
those to whom the descriptions in the will 
applied as of the date of the death of the 
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testator or as of the date of death of his 
wife, and (2) whether the amounts of 
the lapsed legacies should go to make up 
the shortage in the funds available for 
the specific pecuniary bequests or should 
go intact to the residuary legatees. 


HELD: The participating beneficiaries 
were those persons to whom the descrip- 
tions in the will applied as of the date 
of death of the wife and the lapsed leg- 
acies should go to make up the shortage 
in the funds available for the specific 
pecuniary bequests. The testator thought 
of his legacies as possibly lapsing at any 
time prior to his wife’s death. If he had 
thought of them as vesting at his own 
death so that the heirs of his named 
beneficiaries would thereupon take, he 
ordinarily would have referred to the 
possibility as he did of their having 
lapsed at a date subsequent to his death. 


As to the second question the intent 
of the testator was to convey to the 
residuary beneficiaries only that which 
remained after payment of all pecuniary 
bequests. 


WILLs — Contract to Devise Resid- 
uary Estate not Specifically En- 
forceable During Life of Promisor 


New Jersey—Superior Court, Chancery Division 


Galloway v. Ejichells, 62 A. (2d) 499. 


Complainants, who rendered services, 
sought specific performance of an al- 
leged agreement entered into with de- 
fendant and her deceased husband, by 
which it was agreed that the defendant 
and her husband execute similar wills de- 
vising the residuary estate of the sur- 
vivor to the complainants. Complainants 
further charged that the surviving de- 
fendant has repudiated the agreement. 


HELD: Specific performance denied. 
Since a contract to make a will can be 
performed at any time during the prom- 
isor’s lifetime, there can be no breach 
of which a court of equity is cognizable 
while the promisor is alive. If the 
promisor dies without having made the 
will, equity could compel the devisees to 
hold the legal title to the property for 
the benefit of the promisee. Or, if the 
contract relates to specific property a 
trust may be imposed or a lien created 
to prevent the promisor from otherwise 
alienating the property. 


But where, as in this case, the contract 
relates to the residuary estate, only that 
property remaining at death is contem- 
plated as being within the purview of the 
contract. The property now owned may 
or may not exist at the death of the 
promisor. Consequently, no judicial in- 
terference of the defendant in the use 
and enjoyment of her property during 
her lifetime is warranted. An action at 
law, however, may lie for the defendant’s 
repudiation. 
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TAX CHANGES IN THE OFFING 


An excess profits tax is not likely 
to be enacted within the coming 
months, according to Samuel J. Foosa- 
ner, federal tax attorney of Newark, 
N. J. Speaking last month at the Per- 
sonal Trust Round Table, New York 
Chapter of the American Institute of 
Banking, Mr. Foosaner pointed out that 
a majority of the members of both the 
Ways and Means and Senate Finance 
Committees believe there is no need for 
an excess profits tax now. 

He added that estate and gift tax 
increases are improbable during 1949, 
nor are personal income tax rates likely 
to be increased, unless the iriternational 
situation becomes very aggravated. 

The only likelihood of any increase 
in taxes in 1949, in the view of the 
speaker, would be with respect to cor- 


porations. In this connection, he voice 
the opinion that the maximum com 
bined normal and surtax corporatig 
rates would be increased from 38% 

46%. Even these increased corporat 
rates would be vehemently opposed an 
enacted only after extended hearings, 


Mr. Foosaner is chairman of the Fed 
eral Tax Lawyers Committee, which 
been cooperating on tax legislation wif 
the members of the Ways and Means 
and Senate Finance Committees, and 
is also Federal Tax Editor of Trusts 
AND ESTATES. 

The meeting also featured a pane 
consisting of Willard R. Brown, tru 
officer of CHEMICAL Bank & Trust Co 
Lloyd Waugh and Helmut Andresen 
both assistant vice presidents of UNITE 
States Trust Co. of New York. 
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